
THE MAILING ELEMENT OF THE FEDERAL
MAIL FRAUD STATUTE: SCHMUCK

V. UNITED STA TES

INTRODUCTION

By its terms, the federal mail fraud statute applies only in cases
where a mailing occurs "for the purpose of executing" a fraudulent
scheme.1 In Schmuck v. United States,2 the United States Supreme
Court gave an expansive reading to this requirement, interpreting
the statute to apply to a scheme in which the connection between the
fraud and the mailing was greatly attenuated.3 The Court held that
an automobile wholesaler who rolled back odometers on used cars
prior to their sale to unwitting retail dealers was properly convicted
of mail fraud based upon the retailers' subsequent mailings of docu-
ments transferring title to their retail customers.4 The Court found
that the mailings in question satisfied the mailing element of the
mail fraud statute5 because they were "incident to an essential part
of the scheme"6 and occurred before the scheme reached fruition.7

The Court reached this result even though the mailings involved
were not made by the defendant, did not deceive his victims, and had
not occurred until after the defendant had realized the proceeds of
his fraud.8 In the process, the Court diminished the application of

1. 18 U.S.C. § 1341 (1982). Section 1341 provides:
Whoever, having devised or intending to devise any scheme or artifice to

defraud, or for obtaining money or property by means of false or fraudulent
pretenses, representations, or promises, or to sell, dispose of, loan, exchange,
alter, give away, distribute, supply, or furnish or procure for unlawful use any
counterfeit or spurious coin, obligation, security, or other article, or anything
represented to be or intimated or held out to be such counterfeit or spurious
article, for the purpose of executing such scheme or artifice or attempting so
to do, places in any post office or authorized depository for mail matter, any
matter or thing whatever to be sent or delivered by the Postal Service, or
takes or receives therefrom, any such matter or thing, or knowingly causes to
be delivered by mail according to the direction thereon, or at the place at
which it is directed to be delivered by the person to whom it is addressed, any
such matter or thing, shall be fined not more than $1,000 or imprisoned not
more than five years, or both.

Id. (emphasis added).
2. - U.S. -, 109 S. Ct. 1443 (1989).
3. See id. at 1453-54 (Scalia, J., dissenting). Justice Blackmun's majority opinion

was joined by Chief Justice Rehnquist, and by Justices White, Stevens and Kennedy.
Id. at 1445. Justice Scalia was joined in his dissent by Justices Brennan, Marshall and
O'Connor. Id.

4. Id. at 1445-46, 1453.
5. Id. at 1450.
6. Id. at 1448 (quoting Pereira v. United States, 347 U.S. 1, 8 (1954)).
7. Id.
8. Id. at 1445-46.
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some of its own key precedents and arguably embraced the dissenting
opinions in those cases. 9

This Note analyzes the "judicially hypertrophied reach"' 0 of the
mail fraud statute and its application to a person who "knowingly
causes" a mailing "for the purpose of executing" a fraudulent
scheme." This topic is explored by examining the historical develop-
ment of the mail fraud statute12 and a contradictory line of modern
Supreme Court mail fraud cases. 13 This Note addresses limits on the
applicability of the mail fraud statute in the wake of Schmuck. 14

This Note concludes that the Supreme Court clarified the analysis of
the mailing element of the Mail Fraud Statute and firmly placed this
issue within the discretion of the jury.'5

FACTS AND HOLDING

Wayne T. Schmuck operated a wholesale automobile business in
Harvard, Illinois.16 In an effort to increase his profits, Schmuck en-
gaged in the "common and straightforward" fraud of odometer tam-
pering.17 Schmuck would purchase used cars and turn back the
readings of their odometers.' 8 He would then prepare new odometer
mileage statements reflecting the fraudulent readings and sell the
cars to retail dealers who paid Schmuck artificially inflated prices
based on the falsified mileage.19 The unwitting retailers, in turn,
would re-sell the cars to their equally unwitting customers who fi-
nally bore the loss caused by the fraud.20

Schmuck sold some of his altered inventory to at least five retail-
ers located in Wisconsin. 21 It was standard practice in Wisconsin for
the retail dealer to prepare the customer's title application and sub-
mit it to the State Department of Transportation. 22 These applica-

9. Id. at 1453-54 (Scalia, J., dissenting).
10. United States v. Galloway, 664 F.2d 161, 166 (7th Cir. 1981) (Cudahy, J.,

concurring).
11. 18 U.S.C. § 1341 (1982). See supra note 1.
12. See infra notes 77-134 and accompanying text.
13. See infra notes 141-221 and accompanying text.
14. See infra notes 310-19 and accompanying text.
15. See infra notes 320-21 and accompanying text.
16. Joint Appendix at 3, Schmuck v. United States, 109 S. Ct. 1443 (1989) (No. 87-

6431) [hereinafter Joint Appendix]. The name of Schmuck's business was Big Foot
Auto Sales. Id.

17. Schmuck v. United States, - U.S. -, 109 S. Ct. 1443, 1445 (1989).
18. Id. Schmuck apparently had hired an individual known only as "Fred" to

turn back odometer readings on about 150 occasions. Id. at 1448.
19. Id. at 1445.
20. Id.
21. United States v. Schmuck, 840 F.2d 384, 385 (7th Cir. 1988) (en banc), aff'd

sub noa, Schmuck v. United States, 109 S. Ct. 1443 (1989).
22. 109 S. Ct. at 1445-46.
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tions ordinarily were submitted by mail and included the odometer
reading of the vehicle.2 3 These applications were submitted as a nec-
essary part of the transaction between the purchaser and retail
dealer because without such application the purchaser could not ob-
tain a Wisconsin title.24 Without such title, the purchaser was unable
to obtain Wisconsin license plates and thus could not legally drive the
car.

25

Schmuck's scheme was discovered when several retail purchas-
ers, suspecting alteration of the odometers of their cars, complained
to the Wisconsin authorities.26 The State Department of Transporta-
tion investigated and eventually traced the vehicles back through
their prior owners to Schmuck.2 7 An investigator detected the fraud
by comparing prior owners' odometer statements to the mileage
figures that the retailers had submitted in transferring title to the
complaining customers.28 Schmuck subsequently admitted to the
Federal Bureau of Investigation that he had turned back the odome-
ters of at least twelve of the vehicles prior to selling them.29

On August 23, 1983, as a result of this investigation, Schmuck
was indicted by a federal grand jury in the United States District
Court for the Western District of Wisconsin.3 0 However, Schmuck
was not indicted for the crime of odometer tampering;3 1 rather, the
indictment charged twelve counts of violating the federal mail fraud
statute. 32 The indictment alleged that Schmuck had devised a
scheme to defraud Wisconsin customers and that he had caused the
odometers to be altered on twelve specific automobiles as a part of
that scheme.33 The indictment further alleged that he subsequently
sold those cars, accompanied by falsified odometer statements, to five

23. United States v. Schmuck, 776 F.2d 1368 (7th Cir. 1985).
24. 109 S. Ct. at 1446.
25. Brief for Respondent at 2, Schmuck v. United States, 109 S. Ct. 1443 (1989)

(No. 87-6431).
26. Reply Brief for Petitioner at 1, Schmuck v. United States, 109 S. Ct. 1443

(1989) (No. 87-6431).
27. Id.
28. Id.
29. Brief for the United States at 3, Schmuck v. United States, 109 S. Ct. 1443

(1989) (No. 87-6431).
30. Joint Appendix at 3.
31. See id. The odometer tampering statute provides: "No person shall discon-

nect, reset, or alter or cause to be disconnected, reset, or altered, the odometer of any
motor vehicle with intent to change the number of miles indicated thereon." 15 U.S.C.
§ 1984 (1982). Congress made odometer tampering a felony in 1986 with the passage of
the Truth in Mileage Act of 1986, Pub. L. 99-576, § 3(b), 100 Stat. 3311, 18 U.S.C.
§ 1990c(a) (1982, Supp. IV).

32. 109 S. Ct. at 1445.
33. Joint Appendix at 3-7.
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separate Wisconsin retail dealerships.3 4 The cars were then sold by
the retail dealers to individual customers.35 The mailing element
supporting each count of mail fraud was supplied by the retail deal-
ers' subsequent mailings of title application forms.3 6

On October 5, 1983, Schmuck made a pretrial motion to dismiss
the indictment.3 7 Schmuck argued that mailings which increased the
likelihood of detection of a scheme are not within the scope of the
statute.3 8 Thus, Schmuck argued that an indictment had to affirma-
tively allege that the mailings involved had not increased the likeli-
hood of detection.39  Schmuck argued that his indictment was
deficient because it had lacked this allegation.40 The trial judge de-
nied the motion.4 1 The trial court's order agreed that only mailings

34. Schmuck, 840 F.2d at 385.
35. Id.
36. 109 S. Ct. at 1446. The indictment alleged that Schmuck had caused these

mailings "for the purpose of executing this scheme." Joint Appendix at 5.
37. Joint Appendix at 1.
38. Id. at 11. This argument was based on United States v. Maze, 414 U.S. 395,

402-03 (1974). For a discussion of Maze see infra note 215 and accompanying text.
39. Joint Appendix at 11. The language that a mailing must be "in furtherance"

of the scheme appears in neither the mail fraud statute nor in the indictment against
Schmuck. See supra note 1; Joint Appendix at 3-5. However, the language "in further-
ance" often appears in cases interpreting 18 U.S.C. § 1341, especially in lower court
cases. See United States v. Oldfield, 859 F.2d 392, 393 (6th Cir. 1988); United States v.
Locklear, 829 F.2d 1314, 1315 (4th Cir. 1987); Ohrynowicz v. United States, 542 F.2d 715,
718 (7th Cir. 1976); United States v. Keane, 522 F.2d 434, 544 (7th Cir. 1975); Gregory v.
United States, 253 F.2d 104, 109 (5th Cir. 1958); Spillers v. United States, 47 F.2d 893,
894 (5th Cir. 1931); United States v. Nix, 8 F.2d 759, 761 (S.D. Cal. 1925). The term "in
furtherance" also appeared in a Supreme Court opinion interpreting the mail fraud
statute at least as early as 1914. See United States v. Young, 232 U.S. 155, 155 (1914).
The term has appeared as recently as Schmuck in both the majority and dissenting
opinions. See Schmuck, 109 S. Ct. at 1446, 1454. However, the term was absent from
several leading cases in which the Supreme Court interpreted the mailing element of
the statute. See United States v. Sampson, 371 U.S. 75 (1962); Parr v. United States,
363 U.S. 370 (1960); Pereira v. United States, 347 U.S. 1 (1953); Kann v. United States,
323 U.S. 88 (1944); United States v. Kenofskey, 243 U.S. 440 (1917); Durland v. United
States, 161 U.S. 306 (1896). For the purposes of this article, therefore, it is assumed the
phrase "in furtherance" is synonymous with the statutory requirement "for the pur-
pose of executing such scheme."

40. Joint Appendix at 11.
41. Schmuck, 109 S. Ct. at 1446. The judge also denied Schmuck's proposed jury

instruction on odometer tampering as a lesser included offense under the Federal
Rules of Criminal Procedure. Id. Rule 31(c) provides: "The defendant may be found
guilty of an offense necessarily included in the offense charged." Fed. R. Crim. Pro. 31
(c). The propriety of such an instruction under Rule 31(c) became an important issue
throughout the litigation of the case, and finally generated as much controversy as the
interpretation of the mailing element of the mail fraud statute. See Schmuck, 840 F.2d
at 386-87 (7th Cir. 1985). The Supreme Court ultimately settled the issue by adopting
the "traditional" or "elements test" and rejected the "inherent relationship test" an-
nounced in United States v. Whitaker, 447 F.2d 314, 319 (D.C. Cir. 1971). See Schmuck,
109 S. Ct. at 1450. Henceforth, for purposes of a "lesser included offense" jury instruc-
tion under Rule 31(c), "one offense is not 'necessarily included' in another unless the
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furthering the fraudulent scheme would support a conviction but de-
clared that the character of the mailings should be determined at
trial.

42

At the close of the prosecution's case Schmuck moved for acquit-
tal based on the alleged counterproductivity of the mailings. 43 This
motion was also denied.44 At the end of the trial the jury found
Schmuck guilty on all twelve counts of mail fraud.45

On appeal, a three-judge panel of the United States Court of Ap-
peals for the Seventh Circuit upheld the jury's verdict but reversed
and remanded the case because of an improper jury instruction.46

Schmuck argued on appeal that a jury could not rationally conclude
that he used the mails to further his scheme.47 The panel rejected
this argument, asserting that the mailings presented an issue of fact
to be determined by the jury.48

Unsatisfied with this result, the government filed a petition for a
rehearing en banc which the court granted.49 On rehearing, the full
Seventh Circuit reversed the panel decision and reinstated the judg-
ment of the district court.5 0 The court unanimously agreed that the
jury verdict was rationally based.51 The court disagreed with the
panel decision and held that the jury instructions were proper.5 2

Faced with this reversal of fortunes, Schmuck petitioned the United
States Supreme Court for a writ of certiorari. 53

The Supreme Court granted certiorari to clarify the scope of the
mail fraud statute and affirmed the en banc decision of the Seventh

elements of the lesser offense are a subject of the elements of the charged offense."
Id. at 1450.

42. Joint Appendix at 11-12.
43. 109 S. Ct. at 1446 n.3.
44. Id.
45. Id. at 1446.
46. Schmuck, 776 F.2d at 1373. The panel applied the rule of United States v.

Whitaker, 447 F.2d 314, 319 (D.C. Cir. 1971), and held that Schmuck had been entitled
to a lesser included offense instruction under Fed. R. Crim. Pro 31(c). Id. at 1370, 1373.
See supra note 41.

47. Schmuck, 776 F.2d at 1369. Schmuck also made two due process arguments.
Id. at 1370. The first of these arguments was that a mail fraud conviction could not be
"based on a routine mailing by a third party that the defendant has no power to pre-
vent." Id. Schmuck's second due process argument was that the statute did not give
him adequate notice that his scheme violated the statute. Id. The panel rejected these
arguments. Id. at 1369. The court held that: (1) the mailing could have been pre-
vented if Schmuck had not engaged in the fraud, and (2) due process was served when
a fraud which foreseeably caused a mailing resulted in a conviction. Id. at 1370.

48. Id. at 1373.
49. United States v. Schmuck, 784 F.2d 846, 846 (7th Cir. 1986).
50. Schmuck, 840'F.2d at 390.
51. Id. at 387, 390.
52. Id. at 385, 390.
53. Schmuck v. United States, 108 S. Ct. 1727 (1988).
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Circuit.54 The court held that the title registration mailings had
properly satisfied the mailing element of the federal mail fraud stat-
ute.5 5 The Court asserted that the statute applied only to "limited in-
stances in which the use of the mails [was] a part of the execution of
the fraud" but also found that a mailing may be part of the execution
of a scheme without being essential to that scheme.5 6 The Court held
that the statute applied when a mailing was "'incident to an essential
part of the scheme' or 'a step in [the] plot.' ",57 The Court found that
Schmuck's scheme was an "on-going fraudulent venture" which did
not reach fruition until title to the cars had been transferred to the
retail purchasers.58 The Court asserted that if the title transfers had
failed, the retail dealers would have been unable to re-sell the vehi-
cles that they had purchased from Schmuck and his business rela-
tionship with the retailers would have dissolved.5 9 In this event,
Schmuck would have had no market for his altered inventory and
the scheme would have ended.60 Therefore, the Court concluded that
even though the mailings had not functioned to deceive Schmuck's
victims, the mailings were a part of the transfer of the title which
was essential to the long-term success of the scheme. 6 '

Schmuck argued that the statute was inapplicable to routine and
innocent mailings or mailings which were counterproductive in the
sense that they aided in the discovery of a fraudulent scheme.62 The
Court rejected those arguments as incorrect characterizations of the
applicable case law.63 The Court held that innocent mailings contain-
ing no false information could satisfy the statute as could mailings
which were routinely made.64 The Court also ruled that the alleged
counterproductivity of a mailing would not bar the application of the
mail fraud statute because the "statute include[d] no guarantee that
the use of the mails for the purpose of executing a fraudulent scheme
w[ould] be risk free."16 5

The Court construed the reach of the statute, determined the

54. Schmuck, 109 S. Ct. at 1447, 1453.
55. Id. at 1447, 1450, 1453. Certiorari was also granted to resolve the proper appli-

cation of Fed. R. Crim. Pro. 31(c). Id. at 1447. See supra note 41.
56. Schmuck, 109 S. Ct. at 1447 (quoting Kann, 323 U.S. at 95) (citing Pereira, 347

U.S. at 8).
57. Id. (quoting Pereira, 347 U.S. at 8, and Badders v. United States, 240 U.S. 391,

394 (1916)).
58. Id. at 1448.
59. Id. at 1448-49.
60. Id. at 1448.
61. Id.
62. Id. at 1447.
63. Id.
64. Id. at 1449.
65. Id. at 1449-50.
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scope of the scheme, and rejected each of Schmuck's arguments. 66

The Court held that the retail dealers' subsequent mailings of title
applications would support Schmuck's conviction under the federal
mail fraud statute.67

This result was disputed by four dissenting Justices who found it
inconsistent with prior interpretations of the statutory mailing ele-
ment.6 The dissent argued that "it [was] mail fraud, not mail and
fraud" that constituted a violation of the statute.69 The dissent as-
serted that the statute was not intended to give the federal govern-
ment jurisdiction over all fraudulent conduct but was designed to
prevent the use of the postal service to effectuate fraudulent
schemes.70 In the view of the dissent, the mere fact that a fraudulent
scheme resulted in a mailing, whether accidentally or inevitably, was
not sufficient to support a conviction. 71 The dissent argued that the
mailings in Schmuck were not in furtherance of the scheme because
by the time each mailing occurred Schmuck had already received the
proceeds of each transaction.72 Under this interpretation, the mail-
ings had occurred after the scheme had reached fruition and were
"inconsequential" to the success of Schmuck's scheme.73

The dissent also rejected the majority view that the transactions,
viewed as a whole, comprised a single scheme. 74 It was of no conse-
quence to the dissent that successful passage of title could have made
future fraudulent transactions possible.75 The need for title to pass
was a mere technical point to the dissenting Justices who saw the
mailings as mechanical and incidental to the scheme despite their in-
dispensability to the passage of title.76 The dissent argued that a
mailing must directly advance the fraud to invoke the statute.77 Ac-
cording to the dissenting Justices, any other interpretation was con-
trary to both precedent and the purpose of the mail fraud statute.78

66. Id. at 1447-48.
67. Id. at 1446, 1450.
68. Schmuck, 109 S. Ct. at 1453 (Scalia, J., dissenting).
69. Id. at 1454.
70. Id. at 1453-54.
71. Id. at 1454.
72. Id.
73. Id. at 1455.
74. Id. at 1454.
75. Id.
76. Id.
77. Id.
78. Id. at 1453, 1455.
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BACKGROUND

HISTORICAL DEVELOPMENT OF THE CURRENT STATUTE

The federal mail fraud statute was initially enacted in 1872 when
Congress recodified the postal laws.79 However, the mail fraud sec-

tion was not based on any prior statute.8 0 This new mail fraud provi-

sion was accompanied by little or no legislative history to guide its

interpretation and application.8 ' This initial version of the statute

was the subject of very little judicial attention until it was revised

seventeen years later.
8 2

THE REVISION OF 1889

Congress added new language to the statute in 1889 making it a

violation to "place or cause to be placed" a letter or other material in

the mails "in and for executing" a fraudulent scheme.8 3 As was true

79. McNally v. United States, 483 U.S. 350, -, 107 S. Ct. 2875, 2879 (1987) (holding
that the Mail Fraud Statute applies only to schemes that defraud persons of property
rights and not to those that deprive the public of its right to good and honest govern-
ment).

The omnibus bill involved was Act of June 2, 1872, ch. 335, 17 Stat. 283.
The statute itself read:
That if any person having devised or intending to devise any scheme or arti-
fice to defraud, or be effected by either opening or intending to open corre-
spondence or communication with any other person (whether resident within
or outside the United States), by means of the post-office establishment of the
United States, or by inciting such other person to open communication with
the person so devising or intending, shall, in and for executing such scheme or
artifice (or attempting so to do), place any letter or packet in any post-office of
the United States, or take or receive any therefrom, such person, so misusing
the post-office establishment, shall be guilty of a misdemeanor, and shall be
punished with a fine of not more than five hundred dollars, with or without
such imprisonment, as the court shall direct, not exceeding eighteen calendar
months. The indictment, information, or complaint may severally charge of-
fences [sic] to the number of three when committed within the same six calen-
dar months; but the court thereupon shall give a single sentence, and shall
proportion the punishment especially to the degree in which the abuse of the
post-office establishment enters as an instrument into such fraudulent scheme
and device.

Act of June 8, 1872, ch. 335, § 301, 17 Stat. 323.
80. Rakoff, The Federal Mail Fraud Statute (Part I), 18 DUQ. L. REV. 771, 779

(1980).
81. McNally, 107 S. Ct. at 2879; Morano, The Mail-Fraud Statute: A Procrustean

Bed, 14 J. MARSHALL L. REV. 45, 45 n.2 (1980); Rakoff, 18 DuQ. L. REV. at 779.
82. Morano, 14 J. MARSHALL L. REV. at 45 n.2. In Brand v. United States, 4 F. 394

(C.C.N.D.N.Y. 1880), which according to Rakoff is the first reported judicial construc-
tion of the mail fraud statute, a minor typographical error in the first few lines of the
statute was corrected by the court. Rakoff, 18 DUQ. L. REV. at 783 n.55. As corrected,
the statute read "any person having devised or intended to devise any scheme or arti-
fice to defraud, to be effected by either opening or intending to open correspon-
dence .... Id. (emphasis added).

83. Act of March 2, 1889, ch. 393, 25 Stat. 873 (emphasis added to show new lan-
guage). This causation aspect of the mailing element remains part of the modern stat-
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of the original statute, the revision lacked a legislative record to ex-
plain its intent and application.8 4 However, there is some significant
case law interpreting this second version of the statute.8 5

The first of these cases is Stokes v. United States,8 6 in which the
United States Supreme Court delineated the elements of mail
fraud.8 7 J.F. Stokes and eight co-defendants had been found guilty of
conspiring to commit mail fraud as part of a scheme to fraudulently
obtain merchandise from various businesses.8 8  The Court upheld
their convictions and stated that the offense of mail fraud consisted
of three elements.8 9 These elements were:

(1) That the persons charged must have devised a scheme or
artifice to defraud. (2) That they must have intended to ef-

ute. See 18 U.S.C. § 1341 (1982). A list of specific schemes involving the sale of
counterfeit money was also added to the coverage of the statute. Act of March 2, 1889,
ch. 393, 25 Stat. at 873. The text of the 1889 statute read as follows:

If any person having devised or intending to devise any scheme or artifice to
defraud, or to sell, dispose of, loan, exchange, alter, give away, or distribute,
supply, or furnish, or procure for unlawful use any counterfeit or spurious
coin, bank notes, paper money, or any obligation or security of the United
States or of any State, Territory, municipality, company, corporation, or per-
son, or anything represented to be or intimated or held out to be such coun-
terfeit or spurious articles, or any scheme or artifice to obtain money by or
through correspondence, by what is commonly called the "sawdust swindle,"
or "counterfeit money fraud," or by dealing or pretending to deal in what is
commonly called "green articles," "green coin," "bills," "paper goods," "spuri-
ous Treasury notes," "United States goods," "green cigars," or any other
names of terms intended to be understood as relating to such counterfeit or
spurious articles, to be effected by either opening or intending to open corre-
spondence or communication with any person, whether resident within or
outside the United States, by means of the Post-Office Establishment of the
United States, or by inciting such other person or any person to open commu-
nication with the person so devising or intending, shall, in and for executing
such scheme or artifice or attempting to do so, place or cause to be placed, any
letter, packet, writing, circular, pamphlet, or advertisement in any post-office,
branch post-office, or street or hotel letter-box of the United States, to be sent
or delivered by the said post-office establishment, or shall take or receive any
such therefrom, such person so misusing the post-office establishment shall,
upon conviction, be punishable by a fine of not more than five hundred dollars
and by imprisonment for not more than eighteen months, or by both such
punishments, at the discretion of the court. The indictment, information, or
complaint may severally charge offenses to the number of three when com-
mitted within the same six calendar months; but the court thereupon shall
give a single sentence, and shall proportion the punishment especially to the
degree in which the abuse of the post-office establishment enters as an instru-
ment into such fraudulent scheme and device.

Id.
84. Morano, 14 J. MARSHALL L. REV. at 46 n.2; Rakoff, 18 DUQ. L. REV. at 809.
85. Morano, 14 J. MARSHALL L. REV. at 46 n.2. See infra notes 85-100 and accom-

panying text.
86. 157 U.S. 187 (1895).
87. Id. at 188-89.
88. Id. One of the issues on appeal was the sufficiency of the indictment. Id. at

188. At trial, the defendants filed a demurrer which the court overruled. Id.
89. Id.
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fect this scheme, by opening or intending to open correspon-
dence with some other persons through the post office
establishment. . . . (3) And that, in carrying out such
scheme, such person must have either deposited a letter or
packet in the post office, or taken or received one
therefrom.90

One year later in Durland v. United States,91 the Court ad-
dressed the reach and purpose of the mail fraud statute.92 John H.
Durland had been convicted of mail fraud based on a scheme in
which mailings were sent to various persons on behalf of Durland's
Provident Bond and Investment Company.9 3 These mailings detailed
Durland's investment plan and invited the victims to send in certain
amounts of money to buy Durland's bonds.94 Durland had no actual
intent to honor these bonds but planned instead to keep all the vic-
tims' money for his own use.95

Durland appealed his conviction alleging that the mail fraud stat-
ute did not apply to his scheme. 96 He argued that the statute reached
only misrepresentations of presently existing facts and did not apply
to future promises. 97 The Court rejected this attempt to limit the
scope of the statute and affirmed the conviction. 98 The Court held
that the statute applied to all fraudulent schemes based on past, pres-
ent, or future misrepresentations.9 9 The Court added that intent and
purpose were the determining factors.100 The Court found that Con-
gress intended the statute both to protect the public from fraudulent
schemes and to prevent the post office from being used to implement
such schemes.1° 1

90. 157 U.S. at 188, 189 (emphasis added).

91. 161 U.S. 306 (1896).
92. Id. at 313.
93. Id. at 307, 309.
94. Id. at 308-09. The correspondents' reward for their investment was to be a

$500 or $1000 bond with a redemption value as high as $60 after an investment of only
$40. Id. at 308.

95. Id. at 309.

96. Id. at 312-13.
97. Id.

98. Id. at 313, 315.
99. Id. at 313.

100. Id.
101. Id. at 314. The Court also asserted, in dicta, that the material mailed did not

need to actually "be effective in carrying out the fraudulent scheme." Id. at 315. Ac-
cording to the Court, the statute would apply to all mailings which the defendant be-
lieved would help carry a scheme into effect, even though a jury might find that they
were "absolutely ineffective" for that purpose. Id.
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THE REVISION OF 1909

Congress again revised the mail fraud statute in 1909.102 One re-
sult of this revision was the codification of the holding in Durland.0 3

Another change was the deletion of language requiring that the
scheme "be effected by opening or intending to open correspon-
dence. °10 4 Like the prior versions of the statute, there was a general
absence of legislative history to explain the intent behind the
changes.'0 5 It was left to the Supreme Court to address the signifi-
cance of the deleted language, and the Court did so in United States
v. Young.1°6 In Young, the defendant had devised a plan to obtain
loans and capital by distributing a fraudulent financial statement. 0 7

Young mailed this falsified document to a brokerage firm which re-
lied upon the false information to recommend that clients invest in

102. Morano, 14 J. MARSHALL L. REV. at 46 n.2. See Act of March 4, 1909, ch. 321,
§ 215, 35 Stat. 1088, 1130-31 (1909). The text of this revision provides:

Whoever, having devised or intending to devise any scheme or artifice to de-
fraud, or for obtaining money or property by means of false or fraudulent pre-
tenses, representations, or promises, or to sell, dispose of, loan, exchange,
alter, give away, distribute, supply, or furnish or procure for unlawful use any
counterfeit or spurious coin, bank note, paper money, or any obligation or se-
curity of the United States, or of any State, Territory, municipality, company,
corporation, or person, or anything represented to be or intimated or held out
to be such counterfeit or spurious article, or any scheme or artifice to obtain
money by or through correspondence, by what is commonly called the "saw
dust swindle," or "counterfeit money fraud," or by dealing or pretending to
deal in what is commonly called "green articles," "green coin," "green goods,"
"bills," "paper goods," "spurious Treasury notes," "United States goods,"
"green cigars," or any other names or terms intended to be understood as re-
lating to such counterfeit or spurious articles, shall, for the purpose of execut-
ing such scheme or artifice or attempting so to do, place, or cause to be placed,
any letter, postal card, package, writing, circular, pamphlet, or advertisement,
whether addressed to any person residing within or outside the United States,
in any post-office, or station thereof, or street or other box of the United
States, or authorized depository for mail matter, to be sent or delivered by the
post-office establishment of the United States, or shall take or receive any
such therefrom, whether mailed within the United States or without the
United States, or shall knowingly cause to be delivered by mail according to
the direction thereon, or at the place at which it is directed to be delivered by
the person to whom it is addressed, any such letter, postal card, package, writ-
ing, circular, pamphlet, or advertisement, shall be fined not more than one
thousand dollars, or imprisoned not more than five years or both.

Id. at 1130-31.
103. McNally, 107 S. Ct. at 1880. The language of the statute was changed to specif-

ically include "any scheme or artifice to defraud, or for obtaining money or property
by means of false or fraudulent pretenses, representations, or promises." 35 Stat. at
1130. The penalty for violating the statute was also increased to a maximum $1000 fine
and the sentence to a maximum of five years in prison. Id. This remains the maxi-
mum penalty today. See 18 U.S.C. § 1341.

104. Morano, 14 J. MARSHALL L. REV. at 46 n.2.
105. Rakoff, 18 DuQ. L. REV. at 816 n.205.
106. 232 U.S. 155, 161 (1914).
107. Id. at 156-57.
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Young's company.'0 8 Based upon these recommendations Young re-
ceived loans from various banks.10 9

Young was charged with two counts of mail fraud.110 The trial
judge dismissed the indictment which alleged a scheme and a mailing
but which failed to allege that the mailing was intended to imple-
ment the scheme."' The Court compared the 1909 and 1899 versions
of the mail fraud statute and concluded that the trial court failed to
distinguish between the two versions." 2 The Court held that there
were now only two elements to the crime of mail fraud.113 These ele-
ments were a scheme to defraud and a mailing in execution of the
scheme." 4 The Court reversed and remanded the case. 115

A constitutional challenge to the statute came in Badders v.
United States.116 Badders had been convicted on seven counts of mail
fraud and appealed those convictions. 117 Badders contended that
Congress did not have the power to criminalize a mailing that was "a
mere incident of a fraudulent scheme" because that power had been
reserved to the states."18 The Supreme Court unanimously rejected
this argument. 1 9 The Court held that Congress could regulate the
act of mailing a letter, declaring that "[i]ntent may make an other-
wise innocent act criminal, if it is a step in a plot.' 120

The Court construed the causation language of the statute in
United States v. Kenofskey.' 2 ' Kenofskey had been charged with
mail fraud based on a scheme to defraud the insurance company for
which he worked. 122 The indictment alleged that Kenofskey had

108. Id. at 157.
"109. Id.
110. Id. at 155-56.
111. Id. at 158-59. Young had filed a demurrer on both counts. Id. at 156. The trial

judge had sustained the demurrers. Id.
112. Id. at 161.
113. Id.

114. Id.
115. Id. at 162.
116. 240 U.S. 391 (1916).
117. Id. at 393.
118. Id.
119. Id.
120. Id. at 393-94. In the Court's view, the holding in Young controlled. Id. at 394.

Badders also alleged that the statute imposed cruel and unusual punishment because
each mailing was a separate offense subject to the maximum statutory punishment.
Id. at 393. The Court rejected this argument as well. Id. at 394.

121. 243 U.S. 440 (1917).
122. Id. at 441. Kenofskey was an agent and assistant superintendent of the Life

Insurance Company of Virginia. Id. His duties included confirming death claims by
viewing the remains of insured decedents. Id. Kenofskey would provide his supervisor
with proof of an insured's death and the supervisor would forward this information to
the company headquarters for approval, after which the beneficiary would be paid. Id.
at 441-42.

[Vol. 23



MAIL FRAUD

submitted a falsified death certificate on behalf of a living policy
holder.' 23 The mailing alleged to be in execution of this scheme had
occurred when Kenofskey's supervisor mailed the falsified certificate
to the home office. i24

The Federal District Court for the Eastern District of Louisiana
dismissed the indictment on two grounds. 25 First, the court held
that the statute was inapplicable because Kenofskey had not person-
ally mailed the letter.'2 6 The court rejected the argument of the gov-
ernment that Kenofskey had knowingly caused the letter to be
mailed because he knew the mailing would occur in the usual course
of business.i27 Second, the court ruled that the mailing was not a
step in the scheme. 128 The court concluded that the statute was inap-
plicable because the scheme had been completely executed before the
mailing had occurred.' 29

The Supreme Court unanimously reversed and remanded the
case, finding that Kenofskey had caused the falsified death certificate
to be mailed prior to the full execution of the scheme.' 30 The Court
stated that the term "cause" as used in the statute meant "to bring
about" and thus applied to Kenofskey's deliberate conduct.' 3 1 The
Court also determined that such a fraudulent scheme was not fully
executed until the money sought had been paid and received.' 32 The
Court agreed with the government that such payment was a vital
part of the scheme.' 3 3

Since the revision of 1909, the statute has been amended on three
occasions.1 34 In 1948, Congress amended the statute to remove sur-
plus language, and other minor technical changes were made in 1949
and 1970.135 Congress has not altered the substantive content of the

123. Id. at 440-41.
124. Id. at 441. The supervisor did not know the certificate was false and was not

aware of Kenofskey's scheme. Id.
125. Id. at 442.
126. Id.
127. Id.
128. Id.
129. Id. at 442-43.
130. Id. at 443.
131. Id.
132. Id.
133. Id.
134. Rakoff, 18 DuQ. L. REV. at 772 n.8.
135. McNally, 107 S. Ct. at 2880 n.6. In 1948 Congress recast the mail fraud statute

into the general shape it bears today. The 1948 version read:
Whoever, having devised or intending to devise any scheme or artifice to

defraud, or for obtaining money or property by means of false or fraudulent
pretenses, representations, or promises, or to sell, dispose or, loan, exchange,
alter, give away, distribute, supply, or furnish or procure for unlawful use any
counterfeit or spurious coin, obligation, security, or other article, or anything
represented to be or intimated or held out to be such counterfeit or spurious
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statute, including the mailing element, since 1909.136

MODERN SUPREME COURT INTERPRETATIONS OF THE MAIL FRAUD

STATUTE

Kann v. United States

In the eighty years between the last substantive amendment of
the mail fraud statute and consideration of Schmuck by the Supreme
Court, there have been several key Supreme Court cases construing
the mailing element.137 First in this line of cases is Kann v. United
States.38 Kann was convicted on two counts of mail fraud based on
his role in a scheme to steal profits from his employer.139 Kann and
his co-defendants considered themselves underpaid and, therefore,
had created a dummy corporation to divert part of their employer's

profits to their own pockets.1 40 The conspirators received the pro-

article, for the purpose of executing such scheme or artifice or attempting so
to do, places in any post office or authorized depository for mail matter, any
matter or thing whatever to be sent or delivered by the Post Office Depart-
ment, or takes or receives therefrom, any such matter or thing, or knowingly
causes to be delivered by mail according to the direction thereon, or at the
place at which it is directed to be delivered by the person to whom it is ad-
dressed, any such matter or thing, shall be fined not more than $1,000 or im-
prisoned not more than five years, or both.

Act of June 25, 1948, ch. 645, § 1341, 62 Stat. 763.
In 1949, Congress removed the word "or" after the word "dispose," and replaced it

with the word "of." Act of May 24, 1949, ch. 139, § 34, 63 Stat. 94.
The amendment of 1970 merely replaced the term "Post Office Department" with

"Postal Service." Act of Aug. 12, 1970, Pub. L. No. 91-375, § 12(11), 84 Stat. 778.
136. Id.
137. See infra notes 137-209 and accompanying text.
138. 323 U.S. 88 (1944).
139. Id. at 89. Kann and his co-defendants were officials of Triumph Explosives,

Inc., a munitions company. Id. at 91, 89.
140. Id. at 89, 91. Kann presented evidence at trial that the company's loan agree-

ments with two banks restricted, inter alia, the amount of compensation the company
could pay. Id. at 91. Certain executives had threatened to quit unless they were paid
more money; consequently, the board of directors developed a plan to avoid the restric-
tions of the loan agreements. Id. Kann alleged the lenders were informed of this plan
and were amenable to it. Id at 91-92. The plan entailed the creation of the Elk Mills
Loading Corporation, for the purpose of diverting part of Triumph's profits on govern-
ment contracts. Id. at 89. Kann and his co-defendants acquired 49% of Elk Mills stock
in a fraudulent land deal and the remaining 51% was transferred to Triumph in ex-
change for hiring Elk Mills as subcontractor on a government contract. Id. at 90. The
work on the subcontract was actually performed by Triumph employees, but Triumph
paid Elk Mills for the work. Id. Kann and others collected this money from Elk Mills
as salaries, dividends, and bonuses without performing any substantial services. Id. at
89, 90. As another part of the scheme, the defendants contracted for the construction
of the Elk Mills factory on land which the defendants had previously conveyed to Tri-
umph. Id. at 92. They also convinced the builder to use timber from the land to con-
struct the building and then charged the builder for the wood, which was in reality
owned by Triumph. Id. The builder, in turn, charged Triumph for the amount he had
paid the schemers for Triumph's lumber. Id. Kann's six co-defendants pleaded no
contest and therefore only he was tried. Id. at 89.
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ceeds of their scheme in the form of checks which they presented at
local banks for payment.141 These checks were then mailed in the
ordinary course of business by the banks that honored them to the
banks on which they were drawn.1 42 It was these inter-bank mail-
ings which were alleged to be for the purpose of executing Kann's
scheme.

1 43

The Supreme Court reversed Kann's convictions holding that the
mailings were not "for the purpose of executing the fraud."' 44 The
Court reasoned that:

[t]he scheme in each case had reached fruition. The persons
intended to receive the money had received it irrevocably. It
was immaterial to them, or any consummation of the
scheme, how the bank which paid or credited the check
would collect from the drawee bank. It cannot be said that
the mailings in question were for the purpose of executing
the scheme as the statute requires. 145

The Court also indicated that the statute applied only to a nar-
row range of factual situations holding that "[t]he federal mail fraud
statute does not purport to reach all frauds, but only those limited
instances in which the use of the mails is a part of the execution of
the fraud.' 46 According to the Court, all other cases of fraud are
left to the police power of the state. 147 The Court ruled that, in this
instance, the mailings were not for the purpose of executing the
fraud because the fraud had been completely executed when the de-
fendants had received the proceeds of each transaction.148 The inter-
bank transactions which followed were incidental and collateral to
the fraud.

149

Four Justices disagreed, arguing that the mailings were an essen-
tial step in the scheme to defraud Kann's employer. 1 50 The dissent
viewed the scheme as a continuing venture that had not reached frui-
tion.' 5 ' The dissent asserted that had the checks not cleared
smoothly the defendants' scheme would have been discovered. 1 52

141. Id. at 92, 94.
142. Id. at 92.
143. Id.
144. Id. at 95.
145. Id. at 94.
146. Id. at 95.
147. Id.
148. Id.
149. Id. The Court distinguished Kann from cases in which a mailing occurred

prior to receiving the benefits of a scheme and from cases where the use of the mails
was a means to conceal additional frauds which were in the same scheme. Id. at 94-95.

150. Id. at 95, 96 (Douglas, J., dissenting).
151. Id. at 96.
152. Id.
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Therefore, the overall success of the project depended on the
mails.

153

Pereira v. United States

Nine years later in Pereira v. United States, 5 4 the Supreme
Court again construed the mailing element of the statute.15 5 In Per-
eira, the Court sustained the mail fraud conviction of a man who had
romanced, married, swindled, and deserted a wealthy widow.1 56 Af-
ter marrying his victim, Pereira convinced her to sell $35,000 in se-
curities to invest in a purported hotel venture. 15 7 On June 15th, 1951,
the victim received from her broker a $35,000 check drawn on a Los
Angeles, California bank. 58 She gave the check to Pereira who en-
dorsed it to a bank in El Paso, Texas.15 9 When the check cleared
three days later, the bank issued a $35,000 cashier's check in Pereira's
name.160 Pereira left his bride's New Mexico home early the next
morning and promised to return by noon.1 6 1 Instead, he drove to El
Paso, cashed the check at the bank and never returned.1 62 The mail-
ing alleged to be in support of Pereira's mail fraud conviction was the
inter-bank mailing of the cashier's check from the bank in El Paso to
the bank in Los Angeles in the ordinary course of business.'6 3

The Court upheld Pereira's conviction declaring that a mailing
need not be an "essential element" of a fraudulent scheme to support
a conviction of mail fraud.164 The Court also held that the mail fraud
statute applied because the mailing was "incident to an essential part
of the scheme."'165 The Court also addressed the causation aspect of
the mailing element.16 6 The Court held that, under the statute, a

153. Id. The dissent noted that "different considerations would be applicable if we

were dealing with incidental mailings." Id.
154. 347 U.S. 1 (1953).
155. Id. at 8.
156. Id. at 3-6, 9.
157. Id. at 5. The 33 year-old Pereira met 56 year-old Gertrude Joyce on April 19,

1951, and with the help of an accomplice presented himself as a wealthy'hotel owner.
Id. at 3-4. Pereira romanced Joyce and told her that meeting her "was an 'epoch' in his
life," and they were married on May 25, 1951. Id. at 3, 4.

158. Id. at 5.
159. Id. at 5, 8.
160. Id. at 5.
161. Id.
162. Id. Pereira and his accomplice left driving a brand new Cadillac which Per-

eira had bought with Joyce's money shortly after their wedding: Id. at 4-5. Joyce di-
vorced Pereira the following November and testified at his trial in January 1952. Id. at
5.

163. Id. at 8.
164. Id.
165. Id.
166. Id. at 8-9.
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mailing is knowingly caused "[w]here one does an act with the
knowledge that the use of the mails will follow in the ordinary
course of business, or where such use can be reasonably foreseen,
even though not actually intended.1 67

Parr v. United States

A subsequent Supreme Court consideration of the mailing ele-
ment of the mail fraud statute came in Parr v. United States. 168 The
Court overturned a group of mail fraud convictions finding that they
had been based on inadequate mailings. 169 A jury of the United
States District Court for the Southern District of Texas had found
Parr and his co-defendants guilty on various counts of mail fraud
stemming from their systematic misappropriation of school district
tax funds from 1949 to 1954.170 The defendants had conducted their
scheme from dominant positions in the school district and area
banks.171 The mailings on which the indictments were based were
the letters and statements associated with the payment of taxes
which Parr and his co-defendants had caused to be mailed, as well as,
the mailings relating to the credit card bills of the district. 172

In evaluating the tax mailings, the Court viewed the issue as
whether mailings required by state law could satisfy the mailing ele-
ment of the statute.173 The Court determined that such mailings
were not for the purpose of executing the scheme and held that the
statute could not apply to mailings made "under the imperative com-
mand of duty imposed by state law" even when those who sent out
the mailings planned to steal part of the proceeds. 174

167. Id.
168. 363 U.S. 370 (1960).
169. Id. at 391, 393-94.
170. Id. at 371-73. Parr's co-defendants were eight individuals and two state bank-

ing corporations. Id. at 371. The action in federal court was brought after unsuccessful
prosecutions at the state level. Id. at 393 n.30. The jury also found the defendants
guilty of conspiracy to commit mail fraud. Id. at 372-73.

171. Id. at 374-75. The defendants were members of and secretary and attorney for
the school district board of trustees, as well as officers and a director and principle
stockholder of one of the defendant bank corporations. Id. at 375, 380-81. Their
scheme included (1) issuing and cashing school district checks in the names of ficti-
tious persons, (2) receiving and cashing checks for services not rendered and materials
not delivered to the district, (3) cashing checks received in payment of district taxes
and misappropriating tax proceeds, and (4) using district credit cards for their own use.
Id. at 381-82. The defendants obtained at least $200,000 from their scheme from 1949 to
1953. Id. at 394 (Frankfurter, J., dissenting). On appeal, the defendants' attorneys con-
ceded that their clients had "schemed to embezzle the district's moneys and property."
Id. at 185. One of the defendants' attorneys was future Supreme Court Justice Abe
Fortas. Id. at 371.

172. Id. at 375, 376 n.10.
173. Id. at 389.
174. Id. at 391. The Court stated that this was especially true where there was no
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The Court also held that the mail fraud statute was inapplicable
to the defendant's fraudulent use of the credit cards of the district
because in each case the scheme had reached fruition when the de-
fendants received the goods they had fraudulently charged.175 The
Court reasoned that the manner in which the credit card bills had
been collected was immaterial to the defendants and their scheme. 176

Three Justices disputed the result, arguing that the tax bills
were clearly padded in pursuit of the scheme. 177 The dissent de-
clared that the correct relationship between a mailing and a scheme
under the mail fraud statute was "not a matter susceptible of geomet-
ric determination.' 178 The dissent concluded that an adequate rela-
tionship had existed between the scheme and the mailing. 79

United States v. Sampson

The Supreme Court again addressed the mailing element of the
federal mail fraud statute in United States v. Sampson.I8 0 In Samp-
son, the Court held that a mailing could occur even after the pro-
ceeds of the scheme had been obtained and still be for the purpose of
executing that scheme.' 8 ' Sampson and his co-defendants were em-
ployed by a national corporation which purported to assist businesses
in obtaining loans or selling their assets.'8 2 The defendants were
charged with mail fraud based on a scheme to defraud clients by
charging for services not provided.'8 3 The corporate salespersons
used unscrupulous tactics to persuade victims to sign applications to
become corporate clients. 8 4 A salesperson also would obtain a check
from each victim for an alleged advance fee which the company
promised to refund if the application was not approved.' 8 5 All the
money the defendants expected to obtain from the scheme had been

allegation that the tax amounts assessed in the mailings were fraudulently padded. Id.
But the Court also noted that the decision was based on the particular facts of the case.
Id.

175. Id. at 393 (quoting Kann, 323 U.S. at 94).
176. Id.
177. Id. at 400 (Frankfurter, J., dissenting).
178. Id. at 397 (Frankfurter, J., dissenting). The dissent declared "[tihe adequate

degree of relationship between a mailing which occurs during the life of a scheme and
the scheme is of course not a matter susceptible of geometric determination." Id.

179. Id. at 404.
180. 371 U.S. 75 (1962).
181. Id. at 80-81.
182. Id. at 76-77. The individual defendants were a large corporation, its officers,

directors and employees. Id. at 76.
183. Id. at 77.
184. Id. at 77. The salespeople had been taught that their "victims were at a com-

plete disadvantage and would jump and act like puppets if the salesman handled the
client right." Id. at 77 n.3.

185. Id. at 77. Such payments were immediately deposited in the defendants' bank
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received when the advance fee was paid.1 8 6 However, the company
would thereafter mail the victims a copy of their accepted application
and a form letter.'8 7 These mailings allegedly supported the mail
fraud charges. 8 8

The United States District Court for the Northern District of
Georgia had determined that the mails had not been used for the
purpose of executing the scheme because the money had already
been obtained by the defendants before the letters were mailed.' 8 9

The United States Supreme Court reversed and held that a mailing
which occurred after the proceeds of a scheme had been received
could support a finding of mail fraud.190 The Court found that the
plot in Sampson had not reached fruition because the defendants'
scheme included fraudulent activities even after the money had been
received. 191 The Court also held that a deliberate use of the mails for
the purpose of reassuring defrauded victims and delaying the detec-
tion of a scheme could support a conviction under the mail fraud
statute.

192

Justice Douglas dissented from the majority.193 Justice Douglas
argued that a mailing which occurred after property has been ob-
tained could not be for the purpose of obtaining that property. 194

Justice Douglas argued that the holding in Parr should have con-
trolled Sampson because there was a continuing course of conduct in
both cases. 19 5 Therefore, the dissent concluded that the mailing was
not for the purpose of executing the scheme. 196

Maze v. United States

In 1974, the Supreme Court again construed the mailing element

account and all applications accompanied by such payments were accepted. Id. at 77-
78.

186. Id. at 78.
187. Id. at 78. The form letter contained assurances that the company would per-

form the services falsely promised and also informed the victims that no refund of
their money was available. Ad. at 78 n.4.

188. Id. at 79.
189. Id. (citing Kann, 323 U.S. 88 and Parr, 363 U.S. 370).
190. Id. at 80-81. The Court distinguished Kann and Parr because the subsequent

mailings in those cases took place after each scheme had reached fruition. Id. at 79-81.
This was contrasted to the indictment in Sampson where the defendants had devised a
long-ranged scheme that continued even after the proceeds of the scheme were ob-
tained. Id. at 77-78.

191. Id. at 78.
192. Id. at 81.
193. Id. at 81-83 (Douglas, J., dissenting).
194. Id. at 81-82 (citing Parr, 363 U.S. 370).
195. Id.
196. See id. at 82 (Douglas, J., dissenting).
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in Maze v. United States.197 Thomas E. Maze had been convicted on
four counts of mail fraud resulting from his fraudulent use of a sto-
len credit card during a spring trip from Kentucky through Louisi-
ana, Florida, and California.19 The indictment alleged that the
statutory mailing element was fulfilled because Maze knew that each
motel would mail copies of the sales slips to the bank which had is-
sued the card.199 The indictment also alleged that the delay resulting
from these mailings enabled Maze to continue his fraud without de-
tection.200 At trial the jury found Maze guilty but the United States
Court of Appeals for the Sixth Circuit reversed the conviction. 20 1

The Supreme Court granted certiorari and affirmed, holding that the
mailings in question were "not for the purpose of executing" the
fraud as the statute required.20 2

The Court had little trouble finding that Maze had caused the
mailings but declared that "the more difficult question [was] whether
these mailings were sufficiently closely related to respondent's
scheme to bring his conduct within the statute. '20 3 The Court set out
to answer this question in light of the language in Kann requiring
that the mailing must be "for the purpose of executing the scheme,
as the statute requires, '20 4 and the language in Pereira declaring it
"not necessary that the scheme contemplate the use of the mails as
an essential element. '20 5

The Court overturned the convictions for three reasons.20 6 First,
the Court found that Maze's scheme had reached fruition each time
he had checked out of a motel.20 7 The Court stated that the mailings
which Maze caused were merely for the purpose of adjusting the ac-
counts between his various victims and not for the purpose of execut-
ing the scheme.208 The Court further argued that Maze probably

197. 414 U.S. 395 (1974).
198. Id. at 396. Maze had taken his roommate's automobile and BankAmericard,

and during his two week sojourn, made charges on the card totalling $301.85 at four
motels. Id. at 396, 402 n.6. The card had been issued by Citizens Fidelity Bank &
Trust Co. of Louisville, Kentucky. Id. at 396.

199. Id. at 397.
200. Id.
201. Id. See United States v. Maze, 468 F.2d 529 (6th Cir. 1972), aff'd. 414 U.S. 395

(1974).
202. 414 U.S. at 398, 405. The Court had granted certiorari to resolve conflicting

interpretations among the courts of appeals as to when credit card fraud may also be a
violation of the mail fraud statute. Id. at 397-98.

203. Id. at 399 (quoting Pereira, 347 U.S. at 8-9) (emphasis added).
204. Id. at 400 (quoting Kann, 323 U.S. at 94).
205. Id. (quoting Pereira, 347 U.S. at 8).
206. Id. at 402-03.
207. Id. at 402.
208. Id. at 401-02.
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would have preferred that these mailings had never occurred.2 0 9

Second, although Sampson had held that a mailing might occur
after the proceeds had been obtained and still be for the purpose of
executing the scheme by delaying its discovery, the Court found the
delay in Maze distinguishable. 210 The Court determined that the de-
lay in Maze was not because of the use of the mails.211 Rather, it was
due to the distance of the mailings as well as the grace period of the
credit card company. 212 Finally, the Court reasoned* that these mail-
ings had actually "increased the probability that [Maze] would be de-
tected and apprehended," unlike Sampson where the mailings had
made the "apprehension of the defendants less likely than if no mail-
ings had taken place. '213

Four Justices dissented and argued that the Court's opinion was
unnecessarily restrictive in its construction of the mail fraud stat-
ute.2 14 The dissent asserted that: (1) the scope of the fraud was such
that it did not reach fruition with each exit of a motel; (2) the mail-
ings were essential to the scheme because the true victim of the
fraud was the bank and not the motels who were insulated from the
loss; and (3) the mailings did result in delay which allowed the
scheme to continue. 215

ANALYSIS

When the United States Supreme Court construed the mailing
element of the federal mail fraud statute2 16 in Schmuck v. United
States, 217 the Court was not writing on a clean slate.2 1 8 The decision
of the Court was necessarily made against the background of the 117
year historical development of the statute219 and the contradictory
modern Supreme Court precedents that the statute has inspired.220

It is only in this context that the decision of the Court in Schmuck
may be understood. 221

209. Id. at 402.
210. Id. at 403 (citing Sampson, 371 U.S. at 80).
211. Id. at 403.
212. Id. at 403-04 n.8 (emphasis added).
213. Id. at 403 (emphasis added).
214. Id. at 410 (White, J., dissenting).
215. Id. at 411-13, 415-16 (White, J., dissenting). The dissent also noted that the

majority opinion was contrary to the view taken by at least five federal courts of ap-
peals. Id. at 408 n.1 (White, J., dissenting).

216. 18 U.S.C. § 1341 (1982). See supra note 1.
217. - U.S. -, 109 S. Ct. 1443 (1989).
218. See supra notes 85-215 and accompanying text.
219. See supra notes 78-135 and accompanying text.
220. See supra notes 136-215 and accompanying text.
221. See infra notes 221-331 and accompanying text.
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EARLY DECISIONS

Because the original mail fraud statute and its subsequent revi-
sions were accompanied by little legislative history, it has always
been left to the Court to define the application and reach of the mail
fraud statute.222 Initially, under Stokes v. United States,22 3 there
were three elements of mail fraud.224 These elements were: (1) a
scheme to defraud, (2) an intent to use the mails to effect the
scheme, and (3) a use of the mails by the schemer.225 In United
States v. Young,226 the Court held that the revision of 1909 removed
the element of intentional use of the mails from the statute.22 7 Since
Young, the elements of the crime of mail fraud have been (1) a
scheme to defraud and (2) a mailing which is part of the scheme. 228

The language of the mail fraud statute further divides its mailing
element into two sub-elements.229 First, the mailing must be "for the
purpose of executing" the scheme to defraud.230 Second, the mailing
must either be made by the defendant or caused by the defendant. 231

In Durland v. United States,232 the Court held that mailings could
satisfy the "purpose" sub-element even if they were "absolutely inef-
fective" in executing the scheme.233 In Badders v. United States, 234

the Court ruled that an otherwise innocent mailing which was "a
mere incident of a fraudulent scheme" could properly satisfy the pur-
pose requirement so long as it was "a step in a plot. '2 35

The causation aspect of the mailing element of the statute was
first addressed in United States v. Kenofskey. 236 In Kenofskey the
Court held that "cause" in the mail fraud statute meant "bringing
about."237 This expression has evolved into the modern rule that one
knowingly causes a mailing "[w]here one does an act with knowledge
that the use of the mails will follow in the ordinary course of busi-

222. See supra notes 78-84, 100-05 and accompanying text.
223. 157 U.S. 187 (1895).
224. Id. at 188.
225. Id. at 188-89.
226. 232 U.S. 155 (1914).
227. Id. at 161.
228. Id. See also Rakoff, The Federal Mail Fraud Statute (Part 1), 18 DUQ. L. REV.

771, 816-17 (1980).
229. 18 U.S.C. § 1341 (1982); see also Act of March 4, 1909, ch. 321, § 215, 35 Stat.

1088, 1130-31. See supra note 1.
230. Id.
231. Id. Under the mailing element the defendant may either mail material or re-

ceive material through the mail. Id.
232. 161 U.S. 306 (1896).
233. Id. at 315.
234. 240 U.S. 391 (1916).
235. Id. at 393-94.
236. 243 U.S. 440, 443 (1917).
237. Id. at 443.
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ness, or where such use can be reasonably foreseen, even though not
actually intended. '238

In addition, Kenofskey is an early instance of the Court analyzing
a scheme to determine whether it had reached fruition.239 The Court
determined that a fraudulent scheme would not reach fruition before
its proceeds were realized.240 The Court held that the receipt of the
proceeds was "[t]he most vital element" of a fraudulent scheme. 241

These early cases also contain a broad view of the congressional
intent behind the statute.242 In Durland, the Court asserted that the
statute was enacted for a dual purpose: to protect the public from
fraudulent schemes and to protect the post office from being a means
to implement such schemes.243 These early mail fraud cases are im-
portant even in the era of Schmuck because, as the Court has recog-
nized, there have been no substantive changes in the statute since
1909.244

THE MODERN ERA

The leading modern cases, at least in terms of result, are easily
divided into two groups.245 In Pereira v. United States, 246 United
States v. Sampson,247 and Schmuck, the Supreme Court found that
mailings with an attenuated connection to the fraud were for the
purpose of executing fraudulent schemes under the federal mail
fraud statute. 248 These cases are representative of the overwhelming
trend toward a more inclusive reading of the statute.249

The cases of Kann v. United States,250 Parr v. United States,251

238. Pereira v. United States, 347 U.S. 1, 8-9 (1954).
239. Kenofskey, 243 U.S. at 442-43. In Kenofskey, the Court used the term "com-

pletely executed." Id. at 443. Later cases use the term "fruition" to express the same
concept. See, e.g., Schmuck, 109 S. Ct. at 1447-49; Kann, 323 U.S. at 94; Maze, 414 U.S.
at 402.

240. Id. at 443.
241. Id. The Court further stated that "[s]uch payment and receipt would indeed

have executed the scheme." Id.
242. See supra notes 81-131 and accompanying text.
243. Durland, 161 U.S. at 314.
244. McNally v. United States, 483 U.S. 350, -, 107 S. Ct. 2875, 2878 n.4 (1987). See

supra note 132 and accompanying text.
245. See infra notes 245-56 and accompanying text.
246. 347 U.S. 1 (1954).
247. 371 U.S. 75 (1962).
248. See, Pereira, 347 U.S. at 8; Sampson, 371 U.S. at 80-81; Schmuck, 109 S. Ct. at

1447-49. See supra notes 237-39 and accompanying text.
249. Rakoff, 18 DuQ. L. REV. at 772, 819, and 820 n.221; Morano, The Mail Fraud

Statute: A Procrustean Bed, 14 J. MARSHALL L. REv. 45, 47 (1980).
250. 323 U.S. 88 (1944).
251. 363 U.S. 370 (1960).
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and United States v. Maze 25 2 are in contrast to this overall trend.253

In these cases the Court reversed mail fraud convictions even though
the mailings arguably advanced the particular schemes involved.254

These are the only cases in which the Court has "delimited" the
reach of the mail fraud statute,255 at least with respect to the statu-
tory mailing element.256

Kann and Parr Compared to Sampson

Even though the modern cases led to differing results, the facts
presented by those cases are not sufficiently different to justify their
divergent outcomes.25 7 This may be demonstrated by comparing the
Kann and Parr cases to the Sampson case.258 In Kann, the Court
held that once fraudulently acquired checks had been cashed, subse-
quent interbank mailings of those checks could not be "for the pur-
pose of executing the scheme, as the statute requires. '259 The Court
reasoned that the scheme in Kann had reached fruition each time a
fraudulently obtained check was cashed because at that point the
schemer had irrevocably obtained the money.260 The Court compart-
mentalized the overall plot into individual transactions and ruled
that the scheme had ended for the purpose of each transaction each
time the proceeds were received.261 Therefore, the subsequent inter-
bank mailings "were merely incidental and collateral to the scheme
and not part of it."'262 Based upon this analysis the subsequent inter-
bank mailings could not be for the purpose of executing the scheme
even though additional checks were yet to be obtained and cashed.263

Four dissenting Justices argued that the majority had incorrectly
analyzed the scheme.264 The dissent viewed the scheme as a continu-
ing venture and argued that the Court should not divide the scheme
into discrete parts separate from others.265 The dissent asserted that

252. 414 U.S. 395 (1960).
253. Rakoff, 18 DUQ. L. REV. at 820 n.221.
254. Kann, 323 U.S. at 92, 95; Parr, 363 U.S. at 389, 392-94; Maze, 414 U.S. at 397,

405.
255. See Schmuck, 109 S. Ct. at 1448; See also Rakoff, 18 DUQ. L. REV. at 820 n.221.
256. See McNally, 109 S. Ct. at 2881.
257. See supra notes 137-52, 167-97 and accompanying text.
258. See infra notes 259-89 and accompanying text.
259. Kann, 323 U.S. at 92, 94.
260. Id. at 94.
261. Id. at 95.
262. Id.
263. Id. The Court distinguished Kann from cases in which the mailings occurred

before proceeds of a scheme were received and also from cases in which the mailings
prevented disclosure of further frauds involved in the same scheme. Id. at 94-95.

264. Id. at 95-96 (Douglas, J., dissenting).
265. Id. at 96.
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the overall success of the scheme depended upon the mailings and
that but for the use of the mails, the plan would have failed.266

Later, in Parr, the Supreme Court relied on Kann to hold that
mailings of credit card invoices and payments could not be for the
purpose of executing a scheme to use a stolen card. 267 As in Kann,
the Court held that the defendant had irrevocably received the goods
he intended to steal with each wrongful use of the credit card.268

Therefore, the Court determined that the subsequent mailings of in-
voices and payments were "immaterial" to the defendants or the
scheme.

26 9

The dissenting Justices in Parr applied a different analysis, how-
ever, paralleling that of the dissent in Kann.270 Rather than separate
the overall scheme into individual transactions, the dissent looked to
the defendant's continuing course of conduct and the systematic con-
tinuity of all their actions taken as a whole.27 1 The dissent argued
that the purpose of the scheme was the "continuing presentation and
payment of the bills, and not merely the receipt of the [goods and
services]. ' '272 Under that analysis, the scheme did not reach fruition
each time the schemer received the fruits of his fraud, and the mail-
ings functioned to conceal additional frauds within the same overall
scheme.

273

In Sampson, the Court shifted to a different analysis, arguably
adopting the reasoning of the dissent in Kann and Parr.2 74 In Samp-
son, letters were sent to the victims of a fraudulent scheme after all
of the intended proceeds of the scheme had been obtained.275 The
Court found that the mailings were part of "a well-integrated, long-
range, and effective scheme" to cheat the defendant's victims. 276 The

Court held that these mailings could support a conviction under the
mail fraud statute.277 The mailings served this scheme by lulling the
victims into believing that the services purchased would be forthcom-
ing.278 The Court distinguished Kann and Parr from Sampson by
stating that in those cases the subsequent mailings were immaterial

266. Id.
267. 363 U.S. at 392-93 (citing Kann, 323 U.S. 88).
268. Id. at 393.
269. Id.
270. Id. at 394-404 (Frankfurter, J., dissenting); See Kann, 323 U.S. 95-96 (Douglas,

J., dissenting).
271. Parr, 363 U.S. at 402 (Frankfurter, J., dissenting).
272. Id. at 404.
273. Id. (quoting Kann, 323 U.S. at 94-95).
274. Sampson, 371 U.S. at 82 (Douglas, J., dissenting).
275. Id. at 78.
276. Id. at 77.
277. Id. at 78.
278. Id. at 81.
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to those particular schemes.279 The Court further declared that:
[w]e are unable to find anything in either the Kann or the
Parr case which suggests that the Court was laying down an
automatic rule that a deliberate, planned use of the mails af-
ter the victims' money had been obtained can never be "for
the purpose of executing" the defendants' scheme. Rather,
the Court found only that under the facts in those cases the
schemes had been fully executed before the mails were
used.

28 0

The dissent in Sampson pointed out the contradictions between
the cases and argued that the result materially qualified Parr.28 1 The
dissent asserted that if merely lulling victims was enough to apply
the statute then the conviction in Parr should have been sustained.28 2

These conclusions were based on the continuing nature of the
scheme in Parr not only to obtain money but also to conceal future
frauds.28 3 Based on that analysis the dissent argued that Sampson
was a much weaker case than Parr.28 4

Even though the business consulting scheme in Sampson had a
different focus than the credit card schemes in Kann and Parr, the
relationship between those schemes and their attendant mailings was
substantially the same.28 5 In each case the mailings occurred after
the proceeds of a particular transaction had been obtained, but they
also helped pave the way for future fraudulent transactions resulting
in additional proceeds.28 6 Therefore, the Court could not have con-
sistently found that the mailings in Sampson were for the purpose of
executing the defendant's scheme when the mailings in Kann and
Parr had not been for that purpose.28 7 Either the result in Sampson
was wrong, or the holdings of Kann and Parr should have been over-
ruled.288 This is especially true because the Court was interpreting a

279. Id. at 79-80.
280. Id. at 80.
281. Id. at 81-83 (Douglas, J., dissenting). The dissent asserted that the Parr rule

was that a mailing which occurred "after the property had been fraudulently 'ob-
tained,' could not be 'for the purpose of executing' a scheme to obtain the property."
Id. at 81-82.

282. Id. at 82.
283. Id.
284. Id. at 83. This was because, in Parr, the mailings both lulled the victims and

allowed them to be defrauded again. Id. at 82-83. Sampson was seen as weaker be-
cause it only lulled the victims the first time and they would not be defrauded again.
Id.

285. See supra notes 242-74 and accompanying text.
286. See supra notes 242-74 and accompanying text.
287. Sampson, 371 U.S. at 81-83 (Douglas, J., dissenting).
288. See id; Kann, 323 U.S. at 94-95; Parr, 363 U.S. at 392-93. See supra notes 257-87

and accompanying text.
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statute that had not been substantively changed for many years.289

Pereira and Maze: Additional Difficulties

A comparison of Pereira with Maze reveals additional difficulties
in the overall analysis of the Court.29° In both cases, the Court ar-
guably announced standards for measuring the adequacy of mailings
alleged to support a charge of mail fraud.291 However, the standards
announced are so vague as to be of no real analytical assistance. 292

The Court in Pereira declared that it was not essential that the
scheme contemplate the use of the mails before the statute could be
applied.293 Instead, the Court held that inter-bank mailings which
were necessary to clear a fraudulently obtained cashier's check would
support a mail fraud conviction because those mailings were "inci-
dent to an essential part of the scheme" to defraud.294 Although quo-
tations from and citations to Pereira have become a common feature
of subsequent mail fraud cases, there seems to be no case which sets
forth just what it means for a mailing to be "incident to an essential
part of [a] scheme. '2 95 Even in deciding Pereira, the Court merely
announced the test and then declared that "[t]he conclusion that Per-

289. McNally, 107 S. Ct. at 2880 n.6.
290. See infra notes 291-302 and accompanying text.
291. Pereira, 347 U.S. at 8. The Court determined that "[i]t is not necessary that

the scheme contemplate the use of the mails as an essential element." Id. Rather, the
statute applies whenever a mailing is "incident to an essential part of the scheme." Id.
(emphasis added); See also Maze, 395 U.S. at 399. In Maze, the Court stated that "[t]he
more difficult question is whether these mailings were sufficiently closely related to
respondent's scheme to bring his conduct within the statute." Id. (emphasis added).

292. See inifra notes 294-95, 297-300 and accompanying text.
293. Pereira, 347 U.S. at 8. The Court cites United States v. Young, 232 U.S. 155

(1914), in support of this assertion, but Young did not directly involve the necessity of
a mailing to a mail fraud scheme. See supra notes 103-05, 112-14 and accompanying
text. In Young, the Court asserted that the "gist" of the offense was using or attempt-
ing to use the mails in executing a fraudulent scheme. Young, 232 U.S. at 159.

294. Pereira, 347 U.S. at 8. Unlike the decisions in Kann, Parr, and Sampson, in
Pereira there was no issue of whether the scheme had reached fruition prior to the
mailing. See id. at 5, 8; see supra notes 242-74 and accompanying text.

295. See e.g., Schmuck, 109 S. Ct. at 1447; United States v. Warren, 747 F.2d 1339,
1346 (10th Cir. 1984) (attorney convicted of mail fraud based on his mailing of know-
ingly falsified insurance claims on behalf of clients); United States v. Flemino, 691 F.2d
1263, 1265 (8th Cir. 1982) (defendant convicted of mail fraud for causing local insur-
ance agents to mail false claims to company headquarters); United States v. Galloway,
664 F.2d 161, 163 (7th Cir. 1981) (upholding mail fraud conviction based on scheme in
which defendant caused third party title application mailings by odometer tampering
scheme); United States v. Bethea, 672 F.2d 407, 415-16 (5th Cir. 1980) (mail fraud stat-
ute does not apply to mailings associated with an activity not shown to be fraudulent);
United States v. Shyrock, 537 F.2d 207, 209 (5th Cir. 1976) (automobile retailer guilty of
mail fraud based on his mailing of falsified title applications); United States v. Jones,
425 F.2d 1048, 1058 (9th Cir. 1970) (mailings caused after frauduently obtained checks
were cashed are sufficient to support mail fraud conviction based on on-going check
kiting scheme).
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eira's conviction ... was proper follows naturally. 296

In Maze, the Court applied another vague characterization to the
analysis required by the mailing element of the statute.297 The Court
reversed a jury verdict of guilty and declared that the difficult ques-
tion under the statute is whether the mailings involved were "suffi-
ciently closely related" to the alleged scheme. 298  As with the
"incident" standard in Pereira, the Court in Maze merely announced
the "sufficiently closely related" test without defining it further.299

The Court provided no guidance on how future courts should deter-
mine at what point a mailing becomes "sufficiently closely related" to
a fraudulent scheme to support a mail fraud conviction. 30 0 Instead,
the Court proceeded to argue by analogy that the mailings in Maze
were more like or less like mailings in prior cases. 30 1 Finding that
the facts of Maze were more like Kann and Parr, but less like Per-
eira and Sampson, the Court affirmed the reversal of Maze's
conviction.

30 2

Reconciling the Precedents in Schmuck v. United States

In Schmuck, the Court held that an automobile wholesaler's
odometer tampering scheme could properly lead to a mail fraud con-
viction based upon mailings which transferred title to the defrauded
retail purchasers.30 3 The Court ruled that such mailings could be
"for the purpose of executing" the scheme even though the mailings

296. Pereira, 347 U.S. at 9.
297. Maze, 414 U.S. at 397-400.
298. Id. at 397, 399, 405.
299. Id. at 399-405. Also like the "incident" test expressed in Pereira, the "suffi-

ciently closely related" standard of Maze has become a common feature of subsequent
cases construing the mailing element of the statute. See e.g., United States v. Castile,
795 F.2d 1273, 1278 (6th Cir. 1986) (insurer's mailings to insured insufficient to support
mail fraud conviction of policy holder because those mailings were in opposition to in-
sured's arson scheme); United States v. Caldwell, 776 F.2d 989, 1005 (11th Cir. 1985)
(mailings between insurance agent and insurance holders for the purpose of establish-
ing value of fishing boat were sufficiently closely related to scheme for false claim
based on the sinking of the vessel); United States v. Otto, 742 F.2d 104, 108 (3d Cir.
1984) (mailing resulting from defendants investment fraud sufficient to support mail
fraud conviction when mailing was for purpose of settling victim's claim, but later
mailings which occurred after relationship between the parties had ended would not
support a conviction); United States v. Clark, 649 F.2d 534, 539, 541 (1981) (upholding
conviction of mail fraud based on mailing of dividend check to investment fraud victim
even though the schemer had already obtained victim's money); United States v.
Cooper, 596 F.2d 327, 329 (8th Cir. 1979) (check kiting scheme was sufficiently closely
related to inter-bank mailings of checks to support mail fraud statute); United States
v. Street, 529 F.2d 226, 228 (6th Cir. 1976) (mail fraud conviction properly based on in-
terbank mailings which delayed detection of check kiting scheme).

300. Maze, 414 U.S. at 397-400.
301. Id. at 400-03.
302. Id. at 400-05.
303. Schmuck, 109 S. Ct. at 1445-46, 1450.
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were not made by the defendant, did not deceive his victims, and had
not occurred until after the proceeds of the transaction had been re-
alized.30 4 In making this determination, the Court first discussed the
reach of the mailing element of the statute. 305 Second, the Court ex-
amined the scope of Schmuck's scheme.3° 6 Finally, the Court distin-
guished Schmuck from Kann, Parr, and Maze30 7 and in the process
indicated what limits might still remain on the mailing element of
the statute.308

The Court addressed the reach of the mailing element solely
with quotations from three prior cases. 30 9 The Court first quoted
Kann for the proposition that the statute applied to "only those lim-
ited instances in which the use of the mails [was] a part of the execu-
tion of the fraud. '310 But the Court then demonstrated that this was
only a slight limitation, if any, by quoting the assertion in Pereira
that a mailing need only be "incident to an essential part of the
scheme" to qualify as "part of the execution of the fraud."3 1' Next,
the Court narrowed even this minor limitation on the mailing ele-
ment by citing Badders as holding that the statute applied whenever
a mailing was "a step in [the] plot. ' 31 2 Utilizing these highly selective
quotations from prior mail fraud cases, the Court adopted an expan-
sive view of the reach of the mailing element 31 3 and clearly foreshad-
owed the result they were about to reach in Schmuck.314

The Court also applied an expansive analysis to the scope of
Schmuck's scheme finding it to be an ongoing fraudulent venture.3 15

The Court argued that "[a] rational jury could have concluded that
the success of Schmuck's venture depended upon his continued har-
monious relations with and good reputation among retail dealers,
which in turn required the smooth flow of cars from the dealers to
their Wisconsin customers." 316 Based on this broad view of the
scheme the Court determined that a rational jury could also find that

304. Id. at 1445-50.
305. Id. at 1447.
306. Id. at 1448.
307. Id. at 1448-49.
308. See infra notes 309-29 and accompanying text.
309. Id. at 1447, see infra notes 310-12 and accompanying text.
310. Id. (quoting Kann, 323 U.S. at 95).
311. Id. (quoting Pereira, 347 U.S. at 8).
312. Id. (quoting Badders, 240 U.S. at 394). This seems to be an application of Bad-

ders beyond its original context, however. See supra notes 115-19 and accompanying
text. The full quotation from Badders states only that "[i]ntent may make an other-
wise innocent act criminal, if it is a step in a plot." Badders, 240 U.S. at 394.

313. Schmuck, 109 S. Ct. at 1447.
314. Id. at 1450.
315. Id. at 1448.
316. Id.
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the scheme failed to reach fruition until the Wisconsin retailers re-
sold the automobiles and transferred title.3 17

This is a clear departure from the Kann, Parr, and Maze line of
cases. 318 First, the Court refused to compartmentalize the overall de-
sign into individual schemes as was done in Kann, Parr, and Maze.319

In fact, the Court applied the reasoning of the dissenting opinions in
those cases. 320 Second, by stressing the rational verdict standard, the
Court gave great deference to the jury in Schmuck; whereas in Kann,
Parr, and Maze, the Court disregarded the jury verdicts and held that
the mail fraud statute was inapplicable as a matter of law.3 21

The adoption by the Court of the expansive analyses of the dis-
senting opinions in Kann, Parr, and Maze322 raises the question of
what limits remain on the mailing element of the statute after
Schmuck. The Court answered this question in the way it distin-
guished, rather than overruled, Kann, Parr, and Maze.323 The Court
found "critical distinctions" between Schmuck and those cases read-
ily apparent and reduced the holding of each case to one or two es-
sential features.3 24 The Court declared that the mailings in Kann
occurred after the scheme had reached fruition and were immaterial
to the completion of the scheme.3 25 The Court then asserted that the
mailings in Parr were similarly immaterial to the defendants. 326 Fi-
nally, the Court distinguished Maze because the scheme in that case
had reached fruition and the mailings did not lend to the success of
the scheme.327 Taken as a whole, the Court determined that the
mailings in Kann, Parr, and Maze involved only the allocation of the
loss among the ultimate victims, and the scheme would have been
equally successful regardless of who bore the ultimate loss. 328

The Court declared that in Schmuck, unlike Kann, Parr, and
Maze, "a jury rationally could have found that Schmuck by no means
was indifferent to the fact of who bore the loss" and that the title re-

317. Id.
318. See supra notes 250-63, 287-91 and accompanying text.
319. See supra notes 251-53 and accompanying text. The Sampson case, which is

similar in result to Schmuck, is not cited in the opinion in Schmuck. See Schmuck, 109
S. Ct. at 1443-55.

320. See Schmuck, 109 S. Ct. at 1448-49.
321. Id. at 1448.
322. See id. at 1448-49.
323. See id.
324. See id. These "critical distinctions" were less readily apparent to the dissent

in Schmuck, who argued that the conviction should be reversed. Id. at 1453-55 (Scalia,
J., dissenting). To the dissent, the Kann, Parr, and Maze cases were directly on point
and should have controlled. Id. at 1454.

325. Id. at 1448.
326. Id. at 1449.
327. Id.
328. Id.
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gistration mailings were an "essential step" in the scheme. 329 This
finding was based on the fact that Schmuck's on going fraudulent
venture would have come to an abrupt halt if the retail dealers had
ever been unable to re-sell any of the altered automobiles they had
purchased from Schmuck.330 The mailings were important to the
scheme because no sale was complete without the passage of title,
and the mailings were necessary for title to pass.331

CONCLUSION

The analysis the United States Supreme Court applied to the
mailings in Schmuck v. United States332 can serve as a guide to the
evaluation of mailings presented by future mail fraud cases. First,
the Court has shown that it will accept rather expansive interpreta-
tions as to when a particular scheme has reached "fruition." Second,
the Court revealed that if a mailing (1) occurs chronologically before
the fraudulent scheme reaches fruition, and (2) is not "immaterial"
to the defendant or his scheme, then the mailing may properly be for
the purpose of executing that scheme. Finally, by emphasizing the
rationality of the jury verdict in Schmuck, the Court clearly indicates
that the entire inquiry into the mailings is a question of fact properly
answered by the finder of fact. The overall effect should be that mail
fraud cases will be won or lost at trial. Therefore, appeals which al-
lege inadequate mailings should only be successful based upon a
showing of an irrational result.

Justice Frankfurter once wrote that "[t]he adequate degree of re-
lationship between a mailing which occurs during the life of a
scheme and the scheme is of course not a matter susceptible of geo-
metric determination. '333 The impact of the decision of the Supreme
Court in Schmuck is that so long as the relationship between the
mailing and the scheme is material, a mail fraud conviction will
stand.

Matthew J. Efftken-'91

329. Id.
330. Id. at 1448-49.
331. Id.
332. - U.S. -, 109 S. Ct. 1443 (1989).
333. Parr v. United States, 363 U.S. 370, 397 (1960).
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