
IMPORTS, ETC., LTD. v. ABF FREIGHT SYSTEM,
INC.: THE EIGHTH CIRCUIT CONFUSES

RATHER THAN CLARIFIES THE DEREGULATION
OF THE TRUCKING INDUSTRY BY APPLYING

THE FILED RATE DOCTRINE

INTRODUCTION

In modern American society, extensive federal regulation is both
accepted and expected.' Agency regulation, as we know it today, was
born in 1887 when Congress passed the Interstate Commerce Act 2

("ICA") and created the Interstate Commerce Commission ("ICC"), the
first regulatory agency.3 Congress enacted the ICA to regulate the
railroad industry and solve the problems associated with the bur-
geoning industry. 4 One of the major problems Congress targeted in
the ICA was the widespread discrimination that existed in pricing.5

Congress dealt with the problem by subjecting railroads, or common
carriers, who offered their services to the general public to federal reg-
ulation. 6 These common carriers were required to charge the same
rate to all persons who received the same service.7 To ensure the cor-
rect rates were charged and those receiving enhanced services were
charged higher rates, Congress required the railroads to file detailed
tariffs with the ICC, which listed all rates and other related details
such as routes.8 Railroads were bound to their "filed rates."9 When
courts examined the anti-discrimination provisions of the ICA, they
consistently and strictly enforced the rate filing and charging provi-

1. W. Kip Viscusi, John M. Vernon & Joesph E. Harrington, Jr., /Economics of
Regulation & Antitrust, (The MIT Press), at 1-3 (1995).

2. Ch. 104, 24 Stat. 379 (1887).
3. Samuel P. Delisi, Interstate Commerce Commission Regulation, 1887-1987: The

Carrier Viewpoint, 54 TRANsP. PRAc. J. 262, 265-66 (1987).
4. Wayne Johnson, The Negotiated Rates Act of 1993: Congress Curtails Un-

dercharge Litigation in Bankruptcy by Amending the Filed Rate Doctrine, 68 AM.
BANKR. L.J. 319, 320-22 (1994).

5. Johnson, 68 AM. BANKR. L.J. at 321-22.
6. Interstate Commerce Act ("ICA"), ch. 104, 24 Stat. 379, 379-81 (1887) (discuss-

ing the application of the ICA to common carriers); Johnson, 68 AM. BANKR. L.J. at 321-
31, 363-69 (discussing enactment of the ICA and the later expansion of the ICA to con-
tract carriers).

7. §§ 2-4, 24 Stat. at 379-80.
8. Id. § 6, 24 Stat. at 380-81.

9. Id.
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sions. 10 The rate filing and charging requirements became known as
the "filed rate doctrine." 1 '

As new modes of transportation developed, Congress expanded
the provisions of the ICA to encompass them.12 The Motor Carrier Act
of 193513 expanded the ICA to cover transportation by motor vehi-
cles. 14 The ICA distinguished motor common carriers who offered
their services to the general public from motor contract carriers who
provided their services to only the specific parties that contracted with
them. 15 As with the railroads, the ICA required that the motor com-
mon carriers abide by the strict rate filing and charging requirements
of the filed rate doctrine. 16 The strict requirements of the ICA began a
trend toward strict government regulation in other industries. 17

In the later part of this century, the trend in economic regulation
has moved from regulation to deregulation.18 After the airline deregu-
lation of the 1970's, movements began to force the government to der-
egulate other industries. 19 One of the targeted industries was
interstate commerce, specifically the interstate trucking industry.20

For many years, the courts, Congress, and federal administrative au-

10. James C. Hardman, Motor Common Carriage and the Filed Rate Doctrine, 57
TRANSP. PR~c. J. 404, 405 (1990).

11. Project: Regulation Reform: A Survey of the Impact of Reregulation and Deregu-
lation on Selected Industries and Sectors, 47 ADMIN. L. REV. 461, 541 (1995) [hereinafter
Project: Regulation Reform].

12. Delisi, 54 TRANSP. PPAc. J. at 277.
13. Ch. 498, 49 Stat. 543 (1935).
14. Project: Regulation Reform, 47 ADMIN. L. REV. at 529.
15. Johnson, 68 AM. BANKR. L.J. at 321-31, 363-69 (discussing enactment of the

ICA and the later expansion of the ICA to contract carriers). A "common carrier" is
defined as:

Any carrier required by law to convey passengers or freight without refusal if
the approved fare or charge is paid in contrast to private or contract carrier. [A
common carrier is also olne who holds himself out to the public as engaged in
business of transportation of persons or property from place to place for com-
pensation, and who offers services to the public generally. [A common carrier]
is to be distinguished from a contract or private carrier.

BLAcK's LAW DICTIONARY 275 (6th ed. 1990). The carrier discussed in this note was at
one time classified as a motor common carrier; therefore, only motor common carriers,
not motor contract carriers will be discussed in this Note. See infra notes 16-488 and
accompanying text.

16. 49 U.S.C. § 10761(a) (1988) (requiring, originally, that no rate other than the
tariff rate be charged for transportation or service); 49 U.S.C. § 10762(a)(1) (1988) (de-
tailing the original tariff filing requirements for the filed rate doctrine).

17. Howard R. Rubin, Note, Reiter v. Cooper and Unreasonable Rates: Are Reports
of the Filed Rate Doctrine's Death Greatly Exaggerated?, 42 DuKE L.J. 905, 910 n.22
(1993).

18. Daniel Yergin & Joseph Stanislaw, The Commanding Heights, (Simon &
Schuster), at 339-46, 353 (1998) (discussing economic deregulation and distinguishing it
from social regulation in "areas such as environmental, antidiscrimination and work-
place regulation").

19. Project: Regulation Reform, 47 ADMIN. L. REV. at 530-31.
20. Id. at 531-32.
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thorities struggled with the deregulation issue.2 1 In particular, ques-
tions arose about whether strict regulations such as the filed rate
doctrine were still applicable in the modern interstate trucking indus-
try.22 The enactment of the Interstate Commerce Commission Termi-
nation Act of 199523 ("ICCTA") ended much of the controversy by
passing many deregulatory measures, including the effective repeal of
the filed rate doctrine in the interstate trucking industry. 24 As of Jan-
uary 1, 1996, the filed rate doctrine no longer applies to all motor car-
riers. 25 Federal law now only requires motor carriers to charge tariff
rates when they are transporting household goods or engaging in non-
contiguous domestic transportation.26 Nevertheless, the United
States Court of Appeals for the Eighth Circuit in Imports, Etc., Ltd. v.
ABF Freight System, Inc.27 attempted to apply the filed rate doctrine
to a contract dispute between a shipper and a carrier even after the
effective date of the ICCTA.28

This Note will first examine the facts and holding of Imports. 29

This Note will then review the regulatory history of the interstate

21. See infra notes 106-85 and accompanying text (detailing nearly twenty years of
congressional, judicial, and administrative actions attempting to determine the applica-
bility of the filed rate doctrine after the deregulatory movement began in the interstate
trucking industry).

22. Project: Regulation Reform, 47 ADMIN. L. REV. at 530-32.
23. Pub. L. No. 104-88, 109 Stat. 803 (1995).
24. 4 GoODS IN TRANSIT, (Matthew Bender & Co., Inc.) § 20.03[4], at 53-54 (1999).
25. Interstate Commerce Commission Termination Act of 1995 ("ICCTA"), Pub. L.

No. 104-88, § 2, 109 Stat. 803, 804 (codified as amended in scattered sections of 49
U.S.C.) (stating that the effective date of the ICCTA was January 1, 1996); 4 GooDs IN
TRANSIT, supra note 24, § 20.03[4], at 53-54 (stating that the filed rate doctrine did not
apply to motor common carriers after the enactment of the ICCTA).

26. 49 U.S.C. § 13702(a) (Supp. III 1997). See generally 49 U.S.C. § 13102 (12)
(Supp. III 1997) (defining "motor carriers" as "person[s] providing motor vehicle trans-
portation for compensation" distinguished from "motor private carriers" and "contract
carriage"). The passage of the ICCTA in 1995 changed many things in the interstate
trucking industry including the way motor carriers are classified. 4 GooDs IN TRANSIT,
supra note 24, § 5.02, at 20-22. The ICCTA does not use the terms "motor contract
carrier" and "motor common carrier," but rather uses "motor carrier." Id. This is due to
the change in regulations and the effective repeal of the rate charging and filing require-
ments. Id. Most carriers formerly classified as motor common carriers under deregula-
tion now have the ability to negotiate individual rates without regard to filed tariffs and
rates. Id. The case at issue identified the carrier as a "motor common carrier." Im-
ports, Etc., Ltd. v. ABF Freight Sys., Inc., 162 F.3d 528, 530 (8th Cir. 1998). Because
the carrier involved was historically classified as a motor common carrier and identified
as such by the court, this Note, will use that term when appropriate. See infra notes 27-
488 and accompanying text. However, the term "motor carrier" will be primarily used
because that is the term used by the current statutory scheme. See infra notes 27-488
and accompanying text.

27. 162 F.3d 528 (8th Cir. 1998).
28. Compare Imports, 162 F.3d at 529-30 (stating that the contract was entered

into on July 9, 1996 and applying the filed rate doctrine), with § 2, 109 Stat. at 804
(stating the effective date of the ICCTA is January 1, 1996).

29. See infra notes 33-85 and accompanying text.
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trucking industry by examining the evolution of the filed rate doc-
trine, the doctrine's application to motor carriers formerly classified as
motor common carriers, and the effective repeal of the filed rate doc-
trine. 30 This Note will also review canons of statutory construction,
ICC regulations, and the United States Supreme Court's recent inter-
pretation of the filed rate doctrine in the communications industry.3 1

In the analysis, this Note will: (1) criticize the Eighth Circuit for ad-
dressing the filed rate doctrine and ignoring the statutory changes
that occurred in the interstate trucking industry; and (2) argue that
the court's discussion of the filed rate doctrine, in a case where it no
longer applies, adds confusion and inconsistency to the law of inter-
state trucking rather than serving as a guide in the new deregulatory
environment.

3 2

FACTS AND HOLDING

In 1996, Imports, Etc., Ltd. ("Imports"), a shipper, had 511 car-
tons of women's shoes that needed to be delivered from Missouri to
A&M Department Stores ("A&M") in New Jersey.33 On July 9, 1996,
Imports entered into a contract with ABF Freight System, Inc.
("ABF"), a motor common carrier.34 The contract, the Alternate
Straight Bill of Lading ("bill of lading"), directed ABF to deliver the
shoes to A&M with payment to be collect-on-delivery ("COD").3 5 ABF
was to collect three items from A&M upon delivery: (1) the payment
for the 511 cartons of shoes; (2) the COD fee; and (3) the freight
charges. 36 As a motor common carrier, ABF had a current interstate
tariff which described acceptable forms of payment and fees on a COD
shipment. 37 ABF's tariff stated that ABF would accept the following

30. See infra notes 86-208 and accompanying text.
31. See infra notes 195-268 and accompanying text.
32. See infra notes 269-473 and accompanying text.
33. Imports, Etc., Ltd. v. ABF Freight Sys., Inc., 162 F.3d 528, 529 (8th Cir. 1998).
34. Imports, 162 F.3d at 529.
35. Id. The definition of "bill of lading" is a:
Document evidencing receipt of goods for shipment issued by person engaged in
business of transporting or forwarding goods [or a]n instrument in writing,
signed by a carrier or his agent, describing the freight so as to identify it, stat-
ing the name of the consignor, the terms of the contract for carriage, and agree-
ing or directing that the freight be delivered to the order or assigns of a
specified person at a specified place. It is receipt for goods, contract for their
carriage, and is documentary evidence of title to goods. [A "straight bill" is a]
nonnegotiable bill of lading that specifies a consignee to whom the goods are to
be delivered-the carrier is contractually obligated to deliver the goods to that
person only.

BLAcK's LAW DICTIONARY 168 (6th ed. 1990).
36. Imports, 162 F.3d at 529.
37. Appellant's Brief at 9, Imports, Etc., Ltd. v. ABF Freight Sys. Inc., 162 F.3d

528 (8th Cir. 1998) (No. 98-1780) (stating that ABF had a current tariff which discussed
payment and fees for COD shipments); see BLACK's LAW DICTIONARY 1457 (6th ed. 1990)
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for COD payments: "(1) cash up to a maximum of $500.00; (2) bank
cashier's check; (3) bank certified check; (4) money order; or (5) per-
sonal check of the consignee when so authorized by the consignor."38

However, the bill of lading specified the only form of COD payment to
be collected was a COD cashier's check. 39

When the ABF driver arrived at the address specified in the bill of
lading, the driver found that A&M was not located at that address. 40

Instead, a different company, Bag Bazaar, occupied the location. 4 1

Bag Bazaar employees proceeded to contact representatives of A&M,
who eventually arrived with Ryder trucks to accept the delivery.4 2

The men had bank certified checks for the COD payment and the
freight charges, but did not possess a check to satisfy the COD fee.4 3

After a series of phone calls among ABF, A&M, and Imports repre-
sentatives, the ABF driver accepted the COD fee in cash.44

The freight charges payment, a bank certified check, was depos-
ited by ABF.4 5 However, Imports did not deposit the bank certified
check for the COD payment because it was not a cashier's check as
specified in the bill of lading.46 Imports was concerned about the
events surrounding the merchandise delivery and the certification of
the check. 47 Imports had good reason to be suspicious-the check
ABF deposited was returned because the account was closed, and the
bank certification on Imports' check was forged.48

Imports sued ABF in the Circuit Court of Franklin County, Mis-
souri for the $53,180.90 COD payment ABF contracted to collect upon
delivery of the merchandise. 4 9 ABF removed the case to the United
States District Court for the Eastern District of Missouri.50 Imports
alleged that ABF breached its contract with Imports because ABF ac-

(defining "tariff' as follows: "A public document setting forth services of common carrier
being offered, rates and charges with respect to services and governing rules, regula-
tions and practices relating to those services").

38. Imports, 162 F.3d at 531.
39. Id. at 529.
40. Id.
41. Id.
42. Id. (stating that Bag Bazaar made contact with A&M and that after an hour

A&M representatives arrived with Ryder trucks); Appellee's Brief at 2, Imports, Etc.,
Ltd. v. ABF Freight Sys. Inc., 162 F.3d 528 (8th Cir. 1998) (No. 98-1780) (discussing the
communications that occurred and the eventual arrival of the two Ryder trucks).

43. Imports, 162 F.3d at 529.
44. Id.
45. Appellee's Brief at 3, Imports (No. 98-1780).
46. Imports, 162 F.3d at 529.
47. Id.
48. Id.
49. Imports, Etc., Ltd. v. ABF Freight Sys., Inc., No. 4:96 Civ.1831, slip op. at 5

(E.D. Mo., Jan. 30, 1998).
50. Imports, No. 4:96 Civ.1831, slip op. at 1,5.
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cepted a COD payment in a form other than a cashier's check. 5 1 The
district court agreed with Imports' theory and found ABF liable to Im-
ports for the COD payment. 52 In reaching its decision, the district
court examined the bill of lading and stated, "[i]nasmuch as [Imports]
asserts only that defendant breached those terms of the contract gov-
erning collection of the COD amount, this Court looks to the duties
assumed by the carrier in relation to the terms set out in the [bill of
lading] ."53 The district court concluded that the bill of lading did not
conflict with ABF's tariff because a cashier's check was listed on ABF's
tariff as an acceptable form of payment.54 Therefore, the district court
found that ABF was bound to the specific instructions on the bill of
lading.55 The court further found that ABF's failure to collect the
COD payment in the form of a cashier's check as specified in the bill of
lading constituted a breach of contract.5 6

ABF appealed the decision of the district court to the United
States Court of Appeals for the Eighth Circuit, arguing that it did not
breach its contract with Imports by accepting a bank certified check,
because the terms of the tariff listed a bank certified check as an ac-
ceptable type of COD payment. 57 ABF argued that it was not required
to accept only the type of COD payment listed on the bill of lading
because the terms of the tariff were incorporated into the bill of lading
by reference. 58 ABF also argued that the incorporated terms of the
tariff controlled any conflicts between the bill of lading and the
tariff.5 9 ABF's final argument was that "[a]ny attempt by Imports to
deviate from ABF's COD tariff rules by restricting the tariff is ineffec-
tive and unenforceable because it would create discrimination be-
tween shippers."60 However, the Eighth Circuit affirmed the decision
of the district court, concluding that ABF breached the contract by
accepting a form of COD payment other than the form specified in the
bill of lading.6 1

The Eighth Circuit first addressed the applicability of the filed
rate doctrine to the controversy. 6 2 The Court stated that:

51. Id. at 5.
52. Id. at 10.
53. Id. at 7.
54. Id. at 9.
55. Id. at 9-10.
56. Id.
57. Imports, 162 F.3d at 529, 531.
58. Appellant's Brief at 14, Imports (No. 98-1780).
59. Id. at 12.
60. Appellant's Reply Brief at 8, Imports, Etc., Ltd. v. ABF Freight Sys. Inc., 162

F.3d 528 (8th Cir. 1998) (No. 98-1780).
61. Imports, 162 F.3d at 529.
62. Id. at 530-32.
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ABF invokes what is commonly called the "filed rate doc-
trine," though it does not use those words. Under the Inter-
state Commerce Act, the filed rate doctrine requires that a
carrier "not charge or receive a different compensation for the
transportation or service than the rate specified in the tariff.
See 49 U.S.C. § 13702(a) (1998). As a common carrier, ABF is
subject to the requirements of the Act. See 49 U.S.C. § 13501
(1998).63

The Eighth Circuit proceeded to discuss the filed rate doctrine
and its objective of preventing discriminatory rates and practices. 64

The court recognized that the filed rate doctrine also prohibited "spe-
cial" or "enhanced" services because they were analogous to rate dis-
crimination.6 5 However, the Eighth Circuit determined that the
special treatment must give the shipper a benefit at an additional cost
to the carrier. 6 6 The court reasoned that because ABF would not have
incurred any additional cost by accepting only a certain form of COD
payment, Imports was not promised preferential service that the filed
rate doctrine would have barred. 67 In addition, the Eighth Circuit
found that the filed rate doctrine did not prevent the parties from con-
tracting for a specified form of COD payment, because the agreement
in the bill of lading merely supplemented the terms of the tariff.68 The
court determined that the specified form of COD payment did not af-
fect the tariff nor did it conflict with the tariff.6 9

The Eighth Circuit declared that Imports could lawfully contract
in the bill of lading for collection of a specified form of COD payment. 70

The court explained that differences exist between a cashier's check
and a bank certified check. 7 1 Specifically, the Eighth Circuit noted
that Imports had the right to contract for a cashier's check because it
was "a more secure form of payment." 72 In addition, the court ad-
dressed ABF's arguments regarding the incorporation of the tariff by
reference and its control over the bill of lading terms. 7 3 Despite ABF's
arguments, the Eighth Circuit found that the specification of the form
of COD payment was not a special agreement in violation of the filed

63. Id. at 530 (citations omitted).
64. Id.
65. Id. at 530-31 (citing AT&T v. Central Office Tel., Inc., 524 U.S. 214, 224-25

(1998)).
66. Id. at 531.
67. Id.
68. Id.
69. Id.
70. Id. at 532.
71. Id. at 529-30.
72. Id. at 530.
73. Id. at 531.
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rate doctrine nor was it an issue controlled by the tariff.74 The court
affirmed the decision of the district court, reasoning that because
neither the filed rate doctrine nor the tariff prohibited the parties from
contracting for a specific form of COD payment, ABF was liable for
collecting an unspecified form of payment. 75

Circuit Judge C. Arlen Beam dissented, arguing that the majority
failed to correctly apply the requirements of the filed rate doctrine to
the contract at issue. 76 The dissent stated that, in addition to rates,
the filed rate doctrine applies to "nonprice features, such as COD col-
lection services." 7 7 The dissent argued that the filed rate doctrine pre-
vented Imports from receiving the additional service of specifying a
COD collection method.78 The dissent recognized some of the changes
that had occurred in the federal regulation of common carriers, but
strongly insisted that the filed rate doctrine still existed and con-
trolled the dispute. 79 The dissent contended that "[elven under the
more relaxed statutory framework now in place, an effective tariff,
without negotiation to the contrary, must control the relationship be-
tween [Imports] and [ABF]."so The dissent's position was that the ad-
ditional term "COD CASHIER'S CHECK" was added to the bill of
lading without the benefit of negotiations.8 1 Therefore, the dissent
concluded that the bill of lading did not contain a negotiated rate and,
thus, pursuant to the filed rate doctrine, the tariff controlled the rate
and services the carrier would provide.8 2

Additionally, the dissent argued that there was not an enforceable
obligation on ABF to collect payment by a cashier's check because the
term "COD CASHIER'S CHECK" in the bill of lading was not sup-
ported by adequate consideration. 83 The dissent contended that by
agreeing to accept only a specific type of COD payment, ABF was ex-
posed to greater risk and potential liability, additional costs for which
it should have received additional consideration.8 4 Therefore, the dis-
sent concluded that under both the filed rate doctrine and contract
principles, ABF should not have been liable for the value of the mer-

74. Id. at 531-32.
75. Id.
76. Id. at 532-33 (Beam, J., dissenting).
77. Id. at 532 (Beam, J., dissenting).
78. Id. at 533 (Beam, J., dissenting).
79. Id. at 532 (Beam, J., dissenting) (citing the Negotiated Rates Act of 1993, Pub.

L. No. 103-180, 107 Stat. 2044 and Trucking Industry Regulatory Reform Act of 1994,
Pub. L. No. 103-311, 108 Stat. 1683).

80. Id. at 533 (Beam, J., dissenting).
81. Id. at 532 (Beam, J., dissenting).
82. Id. at 532-33 (Beam, J., dissenting).
83. Id. at 533 (Beam, J., dissenting).
84. Id. (Beam, J., dissenting).

[Vol. 33



2000] DEREGULATION OF THE TRUCKING INDUSTRY 313

chandise shipped by Imports because of the greater cost to ABF with-
out additional consideration.8 5

BACKGROUND

ORIGINS OF THE FILED RATE DOCTRINE

In 1887, Congress enacted the Interstate Commerce Act 8 6 ("ICA")
and created the Interstate Commerce Commission ("ICC")-the first
regulatory agency in the United States.8 7 The ICA was originally en-
acted to combat problems in the railroad industry.8 8 Specifically, the
ICA addressed the widespread problem of railroads charging discrimi-
natory rates.8 9 As methods of transportation diversified, Congress ex-
panded the scope of the ICA to include all channels of
transportation.9 0 By enacting the Motor Carrier Act of 1935,91 Con-
gress placed transportation by motor carriers under the jurisdiction of
the ICC. 92

From its inception, the ICA maintained the prevention of discrim-
inatory rates as one of its primary goals. 93 The ICA regulated carrier
rates by requiring that all carriers covered by the ICA file tariffs with
the ICC. 9 4 In the filed tariffs, the ICA required carriers to disclose
their rates and charges for different routes and types of transporta-
tion.9 5 The ICA bound the carriers to their filed rates and prohibited
them from charging rates above or below those listed in the filed
tariff.

9 6

As courts began to analyze the statutory provisions requiring filed
tariffs, they developed the principle generally known as the "filed rate
doctrine." 97 The filed rate doctrine became a mainstay in the judicial
analysis of interstate commerce regulation.98 One commentator

85. Id. at 532-33 (Beam, J., dissenting).
86. Ch. 104, 24 Stat. 379 (1887).
87. Samuel P. Delisi, Interstate Commerce Commission Regulation, 1887-1987: The

Carrier Viewpoint, 54 TRANsP. PRAc. J. 262, 265-66 (1987).
88. Wayne Johnson, The Negotiated Rates Act of 1993: Congress Curtails Un-

dercharge Litigation in Bankruptcy by Amending the Filed Rate Doctrine, 68 AM.
BA NK. L.J. 319, 320-22 (1994).

89. Johnson, 68 AM. BANKa. L.J. at 321-22.
90. Delisi, 54 TRANSP. PpAc. J. at 277.
91. Ch. 498, 49 Stat. 543 (1935).
92. Project: Regulation Reform: A Survey of the Impact of Reregulation and Deregu-

lation on Selected Industries and Sectors, 47 ADMIN. L. REV. 461, 529 (1995) [hereinafter
Project: Regulation Reform].

93. 4 GoODS IN TRANSIT, (Matthew Bender & Co., Inc.) § 21.17, at 85.
94. 49 U.S.C. § 10762(a)(1) (1988).
95. Id.
96. 49 U.S.C. § 10761(a) (1988).
97. Project: Regulation Reform, 47 ADMIN. L. REV. at 541.
98. James C. Hardman, Motor Common Carriage and the Filed Rate Doctrine, 57

TRANsP. PRAc. J. 404, 405 (1990).
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stated that "[s]ince its inception, there have been no exceptions to the
simple rule of law known as the 'filed rate doctrine.' The Supreme
Court has applied the doctrine every time it has addressed the issue
and it has been consistently applied in courts of appeal."99 Another
commentator noted that the filed rate doctrine required strict compli-
ance-discounts and rebates were not allowed. 10 0 An additional com-
mentator stated that "[t]he prohibition on any kind of rebate in the
form of extra services or cash prevent[ed] circumvention of the filed
rate doctrine."' 0 Eventually, as the federal government regulated
other industries, such as the telecommunications industry, the con-
cept of the filed rate doctrine spread to those industries as well.1 0 2

FEDERAL REGULATION IN THE INTERSTATE TRUCKING INDUSTRY

Under the Motor Carrier Act of 1935, motor carriers in the inter-
state trucking industry were subjected to federal regulation. 10 3

Therefore, the filed rate doctrine was extended to the interstate truck-
ing industry. 10 4 Over the years, the interstate trucking industry be-
came heavily regulated and the ability of new participants to enter the
industry was restricted. 10 5 In the late 1970's, after the deregulation
of the airline industry, a movement began advocating the deregulation
of the interstate trucking industry.10 6 Deregulators contended that if
Congress removed the interstate trucking industry from strict federal
regulation, then more carriers could enter the industry and rates,
which had been rising, would decrease due to free-market forces. 10 7

Congress responded with the enactment of the Motor Carrier Act of
1980108 ("MCA").I 0 9

In the MCA, Congress stated that the "statutes governing Federal
regulation of the motor carrier industry are outdated . . . [because]
that protective regulation has resulted in some operating inefficiencies
and some anticompetitive pricing."" 0 Therefore, the MCA's stated

99. Hardman, 57 TRANSP. PiAc. J. at 405.
100. Michael A. Rouse, Note, A Re-Evaluation of the "Filed Rate" Doctrine in Light

of Revised Regulatory Policy and Carriers' Practices: INF, Ltd. v. Spectro Alloys Corp.,
23 CREIGHTON L. REV. 669, 673 (1990).

101. Johnson, 68 AM. BANKR. L.J. at 323.
102. Howard R. Rubin, Note, Reiter v. Cooper and Unreasonable Rates: Are Reports

of the Filed Rate Doctrine's Death Greatly Exaggerated?, 42 DuKE L.J. 905, 910 n.22
(1993).

103. Johnson, 68 AM. BANKR. L.J. at 328-30.
104. Id.
105. Project: Regulation Reform, 47 ADMIN. L. REV. at 530.
106. Id. at 530-31.
107. Id. at 531-32.
108. Pub. L. No. 96-296, 94 Stat. 793 (1980).
109. Project: Regulation Reform, 47 ADMIN. L. REV. at 531-32.
110. Motor Carrier Act of 1980, Pub. L. No. 96-296, § 3, 94 Stat. 793, 793.
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purpose was to "reduce unnecessary regulation by the Federal Gov-
ernment."1 11 The MCA also fostered increased competition in the
trucking industry by reducing the barriers for entry by new carriers
into the industry. 11 2 Additionally, the MCA allowed carriers flexibil-
ity in adjusting rates to meet market demands. 1 13 The MCA, how-
ever, did not affect the statutes from which the judiciary had created
the filed rate doctrine."l 4 Federal law still required motor common
carriers to file tariffs and only charge the rates listed in the filed tar-
iffs, even though the MCA stated that greater price flexibility would
be allowed. 115 Eventually, the retention of the filed rate doctrine led
to the undercharge crisis. 116

THE UNDERCHARGE CRISIS

Following the enactment of the MCA, many new motor carriers
entered the interstate trucking industry. 1 7 The competitive pricing
the MCA sought was replaced by "rate wars" that involved carriers
offering discounts and handling freight at any price in order to remain
solvent. 1 18 One scholar of the transportation industry wrote: "As a
result of the increased competition some motor carriers offered illegal
discounts, below the filed tariff rates, to obtain or retain business."119

Another scholar who summarized the trend after the enactment of the
MCA stated that "[q]uoting oral rates which changed frequently and
were never reduced to writing and filed with the ICC became a 'way of
life' with many carriers and shippers in the industry."120

This "way of life" crumbled as many carriers in the industry suc-
cumbed to the pressure caused by increased competition and declared
bankruptcy.' 2 ' The situation escalated into the "undercharge crisis"
as bankruptcy trustees found discrepancies between the bankrupt car-

111. Id. § 2, 94 Stat. at 793.
112. Johnson, 68 Am. BANKR. L.J. at 334.
113. § 4(3), 94 Stat. at 794.
114. Johnson, 68 Am. BANKR. L.J. at 341.
115. § 4, 94 Stat. at 794-95 (changing the transportation policy to allow for pricing

that adjusts to market demands); Johnson, 68 Am. BANKR. L.J. at 341 (discussing the
continuation of the requirements of the filed rate doctrine even after the passage of the
MCA).

116. Johnson, 68 Am. BANKR. L.J. at 341 (identifying the continued application of
the filed rate doctrine a direct cause of the undercharge crisis); Project: Regulation Re-
form, 47 ADMIN. L. REV. at 541-42 (stating that the retention of the filed rate doctrine
threatened to lead to the undercharge crisis).

117. Rouse, 23 CREIGHTON L. REV. at 678.
118. Hardman, 57 TRANSP. PRAc. J. at 405-06, 417 n.92.
119. 4 GOODS IN TRANSIT, supra note 93, §20.03[5], at 54.
120. Hardman, 57 TRANSP. PRAc. J. at 406.
121. Id. (designating the practice of using unfiled oral rates as "way of life"); 4

GooDs IN TRANSIT, supra note 93, §20.03 [5], at 54 (discussing the pressure of competi-
tion and the ensuing bankruptcy).
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riers' filed rates and the rates actually collected, and thus, began to
sue shippers for the balance of the filed rates. 122 As increasing num-
bers of motor carriers filed bankruptcy, the trustees filed thousands of
lawsuits against shippers to recover the undercharged amounts.12 3

These actions distressed shippers for the following reasons: (1) ship-
pers had scant awareness of the filed rate doctrine; and (2) the law-
suits "sought charges that dated back to shipments made several
years prior to the carrier's bankruptcy." 124 The shippers claimed that
allowing carriers to collect these undercharges years after shipment
was an unreasonable practice.' 25 One commentator discussing the
undercharge crisis noted that "[c] ompanies filing for bankruptcy found
protection in the filed tariff requirement in that they were able to de-
mand the filed rate even though they had agreed with the shipper to a
discounted rate that was never filed with the ICC."1 2 6 Therefore,
although Congress enacted the MCA in an effort to decrease the gov-
ernment's involvement in regulating the interstate trucking industry,
the undercharge crisis caused the federal judicial system to become
involved in the regulatory scheme. 12 7 Because the MCA promulgated
deregulatory reforms without eliminating the strict filing require-
ments of the existing regulatory scheme, the "undercharge crisis" es-
calated until the ICC, the federal judicial system, and Congress were
forced to address the fundamental problems. 12 s

In 1986, the ICC, while still claiming that the filed rate doctrine
was intact, announced that upon a court's request it would issue an
advisory opinion regarding the reasonableness of undercharge collec-
tion in a specific case.129 If the ICC found the rate unreasonable and
the referring court accepted its determination, the undercharge claim

122. 4 GOODS IN TRANSIT, supra note 93, §20.03[5], at 54.1.
123. Johnson, 68 AM. BANKR. L.J. at 347-48.
124. Id. at 349 (discussing the lack of knowledge shippers generally had of the filed

rate doctrine); Project: Regulation Reform, 47 ADMIN. L. REV. at 542 (stating that the
practice of attempting to recover charges from shipments made long before bankruptcy
was declared).

125. Rouse, 23 CREIGHTON L. REV. at 679.
126. Project: Regulation Reform, 47 ADMIN. L. REV. at 541.
127. Johnson, 68 AM. BANKR. L.J. at 347-54.
128. Id. at 341-58.
129. Rouse, 23 CREIGHTON L. REV. at 680 (discussing the ICC's 1986 policy regard-

ing filed rates); National Indus. Transp. League-Pet. to Institute Rulemaking on Negoti-
ated Motor Common Carrier Rates, 3 I.C.C. 2d 99, 105-107 (I.C.C. 1986). In response to
the petition, the ICC stated that:

We believe, in the highly competitive motor carrier industry and economy in
general, equitable defenses to rigid application of filed tariff rates should be
available on a case-by-case basis and that our unreasonable practice jurisdic-
tion authorizes such an approach.... In short, we offer to undertake an advi-
sory analysis of whether a negotiated but unpublished rate existed, the
circumstances surrounding assessment of the tariff rate, and any other perti-
nent facts.
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would not be allowed and the filed rate doctrine would not apply to the
situation.1 30 This new ICC policy altered many years of strict applica-
tion of the filed rate doctrine. 13 1 After the 1986 announcement, vari-
ous courts and the ICC addressed the undercharge issue. 13 2 The
courts were not unanimous in their handling of undercharge claims,
and thus, the law was inconsistent regarding the "reasonableness" of
undercharge claims. 133 However, in 1990, the United States Supreme
Court issued an opinion in Maislin Industries, U.S., Inc. v. Primary
Steel, Inc.13 4 that reaffirmed the strict application of the filed rate
doctrine. 135

Until the Supreme Court's decision in Maislin, legal scholars
were unsure of the future applicability of the filed rate doctrine given
the ICC's treatment of the undercharge cases after 1986.136 However,
in Maislin, the Supreme Court "reinvigorated the filed rate doc-
trine."'1 3 7 In Maislin, the bankruptcy trustees of Maislin Industries,
U.S., Inc. ("Maislin") sued Primary Steel ("Primary") in the United
States District Court for the Western District of Missouri to recover
freight undercharges. 138 Quinn Freight Lines ("Quinn"), a motor com-
mon carrier involved in interstate shipping, was a subsidiary of Mais-
lin.13 9 When Maislin declared bankruptcy in 1983, bankruptcy
trustees examined the freight bills of Quinn.140 The trustees' exami-
nation of Quinn's bills to Primary, a shipper, revealed that Quinn had

Id.; see Petition to Institute Rulemaking on Negotiated Motor Common Carrier Rates, 5
I.C.C. 2d 623, 624 (I.C.C. 1989) (clarifying the ICC's position regarding ICC primary
jurisdiction over unreasonable practices).

130. Project: Regulation Reform, 47 ADMIN. L. REV. at 541.
131. 4 GOODS IN TRANSIT, supra note 93, § 20.03[1], at 27.
132. Rouse, 23 CREIGHTON L. REV. at 679.
133. Id. at 681. The author stated that:

This issue has been addressed by several courts and by the ICC; however, there
is presently considerable disagreement among the circuit courts as to how un-
dercharge claims should be handled.... Since the issuance of the 1986 Policy
Statement and the development following the Motor Carrier Act, courts have
split as to how undercharge cases should be decided and who has jurisdiction
over such matters.

Id.
134. 497 U.S. 116 (1990).
135. Maislin Indus., U.S., Inc. v. Primary Steel, Inc., 497 U.S. 116, 134-36 (1990).
136. Maislin, 497 U.S. at 116, 134-36 (reaffirming strict application of the filed rate

doctrine); Hardman, 57 TRANSP. PRAc. J. at 416 (expressing uncertainty as to the future
of the filed rate doctrine in an article published before the Supreme Court decided
Maislin).

137. Rubin, 42 DuKE L.J. at 906.
138. Maislin, 497 U.S. at 122-23 (discussing the bankruptcy trustee's original

claim); Maislin Indus. U.S., Inc. v. Primary Steel, Inc., 705 F. Supp. 1401, 1402 (W.D.
Mo. 1988) (discussingorigins of suit to recover freight charges in bankruptcy), affd sub
nom. Maislin Indus. & U.S., Inc. v. Primary Steel, Inc., 879 F.2d 400 (1989), rev'd, 497
U.S. 116 (1990).

139. Maislin, 497 U.S. at 123.
140. Id.
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undercharged Primary a total of $187,923.36.141 The undercharges
arose out of discounted rates Quinn privately quoted to Primary which
were never filed with ICC. 142

After the action commenced, Primary requested that the court
stay the proceedings and submit the claim to the ICC's jurisdiction to
determine if the collection of the undercharges would be an unreason-
able practice.' 4 3 The district court determined that the issues regard-
ing the undercharge claim were within the primary jurisdiction of the
ICC and, thus, the district court referred the case to the ICC.14 4 The
ICC found that the Maislin trustees should not be entitled to recover
any undercharges when Primary believed it paid the full and correct
rates. 14 5 Using the favorable ICC ruling as its support, Primary
moved for summary judgment to be granted in its favor. 146 Maislin
also filed a motion for summary judgment, claiming that the ICC rul-
ing was contrary to the filed doctrine and merely an advisory opin-
ion.14 7 The district court determined that because the issue was
within the ICC's primary jurisdiction and substantial evidence sup-
ported its ruling, Primary's motion for summary judgment based upon
the ICC's determination should be granted. 148

Maislin appealed the decision of the district court to the United
States Court of Appeals for the Eighth Circuit, arguing that the ICC
did not have primary jurisdiction over the controversy. 149 The Eighth
Circuit, however, affirmed the district court's decision, stating that
under the doctrine of primary jurisdiction, the ICC possessed the ex-
pertise to determine the reasonableness of Maislin's actions. 150 Mais-
lin also argued that the filed rate doctrine barred both the ICC and the
district court from deviating from the filed tariff rate by allowing equi-
table defenses. 15 1 The Eighth Circuit rejected this argument as well,
stating that "[t]he approach taken by the ICC does not abolish the
filed rate doctrine, but merely allows the ICC to consider all of the

141. Id.
142. Id. (discussing the discounted rates quoted to Primary); Maislin Indus. & U.S.,

Inc. v. Primary Steel, Inc., 879 F.2d 400, 401 (8th Cir. 1989) (discussing the un-
dercharges arising from the discounted rates that were never filed), rev'd, 497 U.S. 116
(1990).

143. Maislin, 497 U.S. at 123.
144. Maislin, 705 F. Supp. at 1403.
145. Maislin, 497 U.S. at 124-25.
146. Maislin, 705 F. Supp. at 1402.
147. Id. (stating that Maislin argued the ICC ruling was merely an advisory opin-

ion); Maislin, 116 U.S. at 125 (stating that Maislin argued the ICC ruling was based
upon an impermissible defense to the filed rate doctrine).

148. Maislin 705 F. Supp. at 1402, 1404, 1407.
149. Maislin, 879 F.2d at 403.
150. Id. at 403-04.
151. Id. at 404.
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circumstances, including equitable defenses, to determine if strict ad-
herence to the filed rate doctrine would constitute an unreasonable
practice." 15 2 The Eighth Circuit recognized that the filed rate doctrine
was only one part of the regulatory scheme outlined in the ICA. 15 3

The court recognized that the other provisions of the ICA, such as
those requiring reasonable tariff rates, were equally as important in
the regulatory scheme as the filed rated doctrine. 15 4 The Eighth Cir-
cuit declared that the ICC was the body with the authority and the
expertise to balance these conflicting ICA provisions. 15 5 Therefore,
the Eighth Circuit stated that if the ICC's interpretation of the contro-
versy was reasonable, the court must accept its interpretation. 156

Thus, in Maislin, the Eighth Circuit concluded that the ICC's findings
were reasonable and affirmed the summary judgment granted to Pri-
mary by the district court.' 57 Subsequently, Maislin filed a petition
for writ of certiorari with the United States Supreme Court, which
granted certiorari to consider whether the ICC's new undercharge pol-
icy was consistent with the ICA. 158

The Supreme Court reversed and remanded the decision of the
Eighth Circuit, concluding that the ICC's policy for dealing with un-
dercharges "[i]s contrary to the language and structure of the statute
as a whole and the requirements that make up the filed rate doctrine
in particular."1 59 Justice William Brennan, writing for the majority,
reasoned that the ICC lacked the authority "to adopt a policy that di-
rectly conflicts with its governing statute."' 60 The Supreme Court
stated that:

Congress is aware of the [filed rate doctrine] requirement and
has deliberately chosen not to disturb it with respect to motor
common carriers. If strict adherence to [sections] 10761 and
10762 as embodied in the filed rate doctrine has become an
anachronism in the wake of the MCA, it is the responsibility
of Congress to modify or eliminate these sections. 16 1

The Supreme Court disagreed with the ICC's reasonableness ap-
proach to negotiated rates because it allowed carriers to charge un-
filed, negotiated rates in contravention to the settled filed rate

152. Id. at 405.
153. Id.
154. Id.
155. Id.
156. Id. at 406.
157. Id.
158. Maislin, 497 U.S. at 122, 125.
159. Id. at 130, 136.
160. Id. at 119, 135.
161. Id. at 135-36.

319
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doctrine. 16 2 The Supreme Court explained that until Congress specifi-
cally changes the statutory requirements that constitute the filed
rated doctrine, the doctrine must be strictly applied. 16 3 The Court
concluded that it did not need to address the issue of whether "a car-
rier's unreasonable practice justifies departure from the filed tariff
schedule" because the ICC's interpretation of the ICA, which was used
to justify the departure, was in conflict with the language and struc-
ture of the Act itself.164

THE NEGOTIATED RATES ACT OF 1993

After Maislin, shippers turned to Congress for a solution to the
undercharge crisis.16 5 On December 3, 1993, the Negotiated Rates
Act of 1993166 ("NRA") was enacted "to amend [T]itle 49, United
States Code, relating to procedures for resolving claims involving un-
filed, negotiated transportation rates. 1 67 However, the NRA did not
eliminate the filed rate doctrine or completely overrule the Supreme
Court's decision in Maislin.168 Rather, the NRA "mitigated the harsh
results of the ruling" by providing protection from undercharge liabil-
ity to shippers who paid unfiled, negotiated rates prior to or shortly
after the Maislin decision from undercharge liability.16 9 The restric-
tions on this protection left all shippers who made shipments after
September of 1990 subject to the harsh rule of Maislin.170 However,
the NRA did provide temporary assistance to these shippers through
settlement and limited exemption procedures. 17 1 But even after the

162. Id. at 130-33.
163. Id. at 134-36.
164. Id. at 129-30.
165. Johnson, 68 AM. BANKR. L.J. at 354. (stating that "[iun the three year period

between Maislin and passage of the NRA, many shippers focused on legislative solu-
tions. Nearly half a dozen measures were introduced in Congress to create undercharge
relief").

166. Pub. L. No. 103-180, 107 Stat. 2044 (1993).
167. Negotiated Rates Act of 1993, Pub. L. No. 103-180, 107 Stat. 2044, 2044.
168. Id. § 4(a), 107 Stat. at 2050 (amending but not eliminating the statutory sec-

tions that constituted the filed rate doctrine and stating that "[n]othing in this section
shall relieve the motor carrier of the duty to file and adhere to its rates, rules, and
classifications as required in sections 10761 and 10762, except as provided in subsection
(a) of this section"); Johnson, 68 AM. BANKR. L.J. at 358 (stating that the NRA did not
completely overrule Maislin).

169. § 2(e), 107 Stat at 2047 (stating in pertinent part, "[i]t shall be an unreasonable
practice for a motor carrier . . . to attempt to charge or charge for a transportation
service provided before September 30, 1990, the difference between the applicable rate
that is lawfully in effect pursuant to a tariff that is filed ... and the negotiated rate");
§ 4(a), 107 Stat. at 2050 (providing protection from undercharge liability for some ship-
pers); Johnson, 68 AM. BANR. L.J. at 358 (stating that the NRA "mitigated the harsh
results of the ruling").

170. Johnson, 68 AM. BANKR. L.J. at 358-59.
171. § 2(a), 107 Stat. at 2044-49.
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passage of the NRA, motor common carriers were still required to
maintain filed tariffs and charge the filed rates. 17 2 Overall, the NRA
had an ameliorating effect on the rigidity of the filed rate doctrine. 17 3

After the passage of the NRA, one scholar noted, "[ciarriers remain
under the obligation to file their rates, but collection of the filed rate is
not guaranteed." 174

DEREGULATION OF THE INTERSTATE TRUCKING INDUSTRY

Less than a year after the enactment of the NRA, Congress
passed another piece of legislation involving the interstate trucking
industry.1 75 While the NRA primarily addressed the undercharge cri-
sis, the Trucking Industry Regulatory Reform Act of 1994176
("TIRRA") focused on regulatory reforms. 1 77 TIRRA directly weak-
ened the application of the filed rate doctrine by removing the filing
requirement for individual rates. 178 Congress drafted TIRRA specifi-
cally to amend sections 10761 and 10762 of Title 49 of the United
States Code, which provided the statutory authority for the filed rate
doctrine. 17 9 TIRRA substantially altered the two sections by inserting
language that exempted carriers of non-household goods from filing
tariffs if the carriers negotiated individual rates with the shippers.180

The United States Code defines "household goods" as personal prop-
erty transported for individuals in the process of moving or a similar
arrangement such as a furniture delivery.' 8 1 Therefore, motor com-
mon carriers transporting "non-household goods" (e.g., manufacturing

172. Id.
173. Johnson, 68 AM. BASER. L.J. at 363.
174. Id.
175. 107 Stat. at 2044 (stating that the NRA's enactment was in late 1993); Truck-

ing Industry Regulatory Reform Act of 1994, Pub. L. No. 103-311, 108 Stat. 1683, 1683-
90 (addressing the interstate trucking industry in an additional piece of legislation en-
acted in 1994).

176. Pub. L. No. 103-311, 108 Stat. 1683 (1994).
177. 107 Stat. at 2044-53 (addressing primarily the undercharge crisis in the NRA);

108 Stat. at 1683-90 (focusing on regulatory reforms in the TIRRA).
178. Edward J. Bardi, Recent trucking laws trigger major changes, METAL CENTER

NEWS, Dec. 1, 1994, at 32, available in 1994 WL 13971351.
179. § 206(b)-(e), 108 Stat. at 1684-86.
180. § 206(b)(1), (c)(1), 108 Stat. at 1684-86.
181. 49 U.S.C. § 13102(10) (Supp. III 1997). The pertinent part of section 13102(10)

defines household goods as:
[Goods) used in connection with transportation, means personal effects and
property used or to be used in a dwelling, when a part of the equipment or
supply of such dwelling, and similar property if the transportation of such ef-
fects or property is-
(A) arranged and paid for by the householder, including transportation of prop-
erty from a factory or store when the property is purchased by the householder
with intent to use in his or her dwelling, or
(B) arranged and paid for by another party.
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materials or merchandise) were not required under TIRRA to file tar-
iffs or charge filed rates if the carriers and shippers individually nego-
tiated a rate for such shipments. 182 TIRRA defined "individually
determined rates" as rates negotiated by a single carrier or a number
of unorganized carriers.' 8 3 Shortly after TIRRA's enactment, an in-
dustry analyst warned: "Do not assume anything is the same as
before . . . [t]he filed rate doctrine is meaningless for individual
rates."1 84 The analyst also noted that other changes in TIRRA "have
the potential of reducing regulatory red tape ... in the future."1 8 5

In December of 1995, Congress enacted the Interstate Commerce
Commission Termination Act of 1995186 ("ICCTA") which abolished
the ICC and revamped the economic regulatory scheme for the inter-
state trucking industry.'8 7 On the impact of the ICCTA, a transporta-
tion attorney noted:

It took the Congress a few years to respond to the Supreme
Court's invitation in its Maislin decision to amend the rele-
vant regulatory provisions, but by its enactment, first, of the
Trucking Industry Regulatory Reform Act of 1994 and then
the ICC Termination Act of 1995, Congress did just that. It
repealed the filed-rate doctrine as it applies to the railroads
and truckers; what had been section 10762, requiring the
publication of common carrier rates, and section 10761, com-
pelling strict adherence to the tariffs' terms, were not carried
forward into the currently effective statutory scheme applica-
ble to rail and motor carriers.18 8

The legislative history of the ICCTA indicates that Congress in-
tended to deregulate the interstate trucking industry.' 8 9 One con-
gressman stated:

182. 4 GooDs IN TRANSIT, supra note 93, § 20.03[4], at 53.
183. § 206(f), 108 Stat. at 1686. TIRRA states in pertinent part:

(f) DEFINITION.- - Section 10102 (relating to definitions is amended - - (2) by
inserting after paragraph (12) the following: (13) 'individually determined rate,
classification, rule or practice' means rate, classification, rule, or practice estab-
lished by - - "(A) a single motor common carrier for application to transporta-
tion that it can provide over its line;" or " (B) 2 or more interlining carriers
without participation in an organization established or continued under an
agreement approved under section 10706(b) for application to transportation
that the interlining carriers can provide jointly over their lines.

Id.
184. See generally Bardi, supra note 178, at 32 (discussing the changes of TIRRA).
185. See generally Bardi, supra note 178, at 32 (discussing the changes of TIRRA).
186. Pub. L. No. 104-88, 109 Stat. 803 (1995) (codified as amended at scattered sec-

tions of 49 U.S.C.).
187. Interstate Commerce Commission Termination Act of 1995 ("ICCTA"), Pub. L.

No. 104-88, 109 Stat. 803 (codified as amended at scattered sections of 49 U.S.C.).
188. Fritz R. Kahn, Keogh's Demise, 37 TRANSP. J., Oct. 11, 1997, available in 1997

WL 19662331.
189. H.R. REP. No. 104-311, at 93 (1995), reprinted in 1995 U.S.C.C.A.N. 793, 805

(stating that "H.R. 2539 [the ICCTA] is another important step in a 15-year effort to
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The motor carrier provisions in the ICC Termination Act of
1995 continue the economic deregulation of this industry
which began in 1980, and was followed by various other de-
regulation initiatives, including three major bills just last
Congress. H.R. 2539 will abolish the ICC and eliminate
many of the Commission's remaining motor carrier functions
that are no longer appropriate in today's current competitive
motor carrier industry.190

The transportation policy outlined in the ICCTA provisions also
reflect congressional intent to promote a competitive, economically
stable environment in the motor carrier industry. 19 1 In addition, Con-

deregulation the motor carrier industry ... [and it] builds on he deregulatory policies
that have promoted growth and stability in the surface transportation sector"). The
House Report also stated that:

The importance of the motor carrier industry to the movement of goods and
people around the nation will continue to grow in the future. Motor carriers
face intense competition not only from other motor carriers, but also from rail
and ocean carriers. The trucking industry has matured to the point that less
regulation is required and we should be certain that the polices of the Federal
government encourage, and not hinder, continued growth and efficiency in this
area.

Id. (emphasis added); 141 CONG. REC. H15600 (daily ed. Dec. 22, 1995) (dealing with
H.R. 2539 which is "[a]n Act to abolish the Interstate Commerce Commission, to amend
subtitle IV of Title 49, United States Code, to reform economic regulation of transporta-
tion, and for other purposes"). Representative Shuster stated in support of the confer-
ence report that:

The House bill passed with strong bipartisan support by a vote of 417 to 8 and
the conference report retains all the key provisions of the House passed bill....
The conference report eliminates or streamlines numerous unnecessary motor
carrier functions currently performed by the ICC. These include eliminating
nearly all remaining tariff filings, significantly broadening exemption authority
to permit administrative deregulation, easing the burdensome financial report-
ing requirement, deregulation of Federal and State price regulation of office
and exhibit moves, elimination of ICC resolution of routine commercial dis-
putes, and streamlining of regulation of chemical pipelines, among many
others.

141 CONG. REC. H15600 (daily ed. Dec. 22, 1995) (statement of Rep. Shuster).
190. 141 CONG. REC. H15604 (daily ed. Dec. 22, 1995) (statement of Rep. Petri).
191. § 103, 109 Stat. at 853-54. The ICCTA motor carrier policy states in pertinent

part:
(a) IN GENERAL. - To ensure the development, coordination, and preservation of
a transportation system that meets the transportation needs of the United
States... it is the policy of the United States Government to oversee the modes
of transportation and -

(2) in overseeing transportation by motor carrier, to promote competitive and
efficient transportation services in order to - - (A) encourage fair competition,
and reasonable rates for transportation by motor carriers of property; (B) pro-
mote efficiency in the motor carrier transportation system and to require fair
and expeditious decisions when required; (C) meet the needs of shippers, re-
ceivers, passengers, and consumers; (D) allow a variety of quality and price
options to meet the changing market demands and the diverse requirements of
the shipping and traveling public; (E) allow the most productive use of equip-
ment and energy resources; (F) enable efficient and well-managed carriers to
earn adequate profits, attract capital, and maintain fair wages and working
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gress replaced the ICC with the Surface Transportation Board
("STB"), a smaller regulatory agency with more limited functions than
its predecessor. 19 2 The STB has general jurisdiction over motor carri-
ers.'9 3 As part of the process of eliminating unnecessary regulations,
the ICCTA also revamped the entire statutory structure of title 49,
subtitle IV of the United States Code which regulates interstate trans-

conditions; (G) provide and maintain service to small communities and small
shippers and intrastate bus services; (H) provide and maintain commuter bus
operations; (I) improve and maintain a sound, safe, and competitive privately
owned motor carrier system (J) promote greater participation by minorities in
the motor carrier system; (K) promote intermodal transportation; ....

Id.
192. § 101, 109 Stat. at 804 (stating in pertinent part that "[tihe Interstate Com-

merce Commission is abolished"); §201, 109 Stat. at 932-34. The ICCTA created the
Surface Transportation Board, stating in pertinent part that:

Except as otherwise provided in the ICC Termination Act of 1995, or the
amendments made thereby, the Board shall perform all functions that, imme-
diately before the effective date of such Act were functions of the Interstate
Commerce Commission or were performed by any officer or employee of the
Interstate Commerce Commission in the capacity as such officer or employee.

Id. See Reauthorization of the Surface Transportation Board, Hearings before the Sub-
committee on Railroads of the Committee on Transportation and the Infrastructure of
the House of Representatives, 105th Cong. 97-98 (1998) (testimony of Linda J. Morgan,
Chairman, Surface Transportation Board). In her testimony, Ms. Morgan stated:

As you know, on January 1, 1996, the Board was established pursuant to P.L.
108-44, the ICC Termination Act of 1995 (ICCTA). Consistent with the trend
at that time toward less economic regulation of the surface transportation in-
dustry, the ICCTA eliminated the ICC and, with it, certain regulatory func-
tions that it had administered. The ICCTA transferred to the Board core rail
adjudicative functions and certain non-rail adjudicative functions previously
performed by the ICC. Motor carrier licensing and certain other motor func-
tions were transferred to the Federal Highway Administration within the De-
partment of Transportation (DOT). Attached is a chart showing the roughly
50% reduction in resources made available to the Board from those at the ICC
at the time of its termination .... The Board is a three-member, bipartisan,
decisionally independent adjudicatory body organizationally housed within
DOT.... The ICCTA empowers the Board, through its exemption authority to
promote deregulation administratively.

Id. (testimony of Linda J. Morgan, Chairman, Surface Transportation Board).
193. 49 U.S.C. § 13501 (Supp. III 1997). Regarding the STB's jurisdiction, section

13501 states in pertinent part:
The Secretary and the Board have jurisdiction, as specified in this part, over
transportation by motor carrier and the procurement of that transportation, to
the extent that passengers, property or both are transported by motor carrier-
(1) between a place in-(A) a State and a place in another State;
(B) a State and another place in the same State through another State;
(C) the United States and a place in a territory or possession of the United
States to the extent the transportation is in the United States;
(D) the United States and another place in the United States through a foreign
country to the extent the transportation is in the United States; or
(E) the United States and a place in a foreign country to the extent the trans-
portation is in the United States; and
(2) in a reservation under the exclusive jurisdiction of the United States or on a
public highway.
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portation. 194 Finally, although the ICCTA revamped the statutory
system, the ICCTA's savings clause preserved the regulations promul-
gated by the ICA until they are repealed, modified or replaced by the
STB.19 5

THE ICCTA AND THE FILED RATE DOCTRINE

As the Supreme Court stated in Maislin, the filed rate doctrine
demanded strict adherence. 196 Prior to the passage of the ICCTA, the
filed rate doctrine remained intact.19 7 The doctrine was based pri-
marily on section 10761 that stated in part:

Except as provided in this subtitle, a carrier providing trans-
portation or service subject to the jurisdiction of the Inter-
state Commerce Commission under chapter 105 of this title
shall provide that transportation or service only if the rate for
the transportation or service is contained in a tariff that is in
effect under this subchapter. That carrier may not charge or
receive a different compensation for that transportation or
service than the rate specified in the tariff whether by re-
turning a part of that rate to a person, giving a person a privi-

194. § 102(a), 109 Stat. at 804-05.

195. § 204, 109 Stat. at 941-43. Two of the regulations preserved in this way were
49 C.F.R. §§ 1052.1 and 1052.2 (1996). Section 1052.1 stated:

The rules and regulations in this part apply to the transportation by motor
vehicle of c.o.d. shipments by all common carriers of property subject to Part II
of the Interstate Commerce Act, except such transportation which is auxiliary
to or supplemental of transportation by railroad and performed on railroad
bills of lading, and except such transportation which is performed for freight
forwarders and freight forwarder bills of lading.

49 C.F.R. § 1052.1 (1996). Section 1052.2 stated:

No common carrier of property subject to the provisions of Part II of the Inter-
state Commerce Act, except as otherwise provided in § 1051.1, shall render any
c.o.d. service unless such carrier has published, posted and filed tariffs which
contain the rates, charges and rules governing such service, which rules shall
conform to the regulations in this part.

49 C.F.R. § 1052.2 (1996). Under the savings clause of the ICCTA, these regulations
remained in force after the enactment of the ICCTA in January of 1996. § 204, 109
Stat. at 941-43. However, in October of 1996, both regulations were redesignated to
sections 377.101 and 377.103. Motor Carrier Transportation; Redesignation of Regula-
tions from the Surface Transportation Board Pursuant to the ICC Termination Act of
1995, 61 Fed. Reg. 54,706, 54,708 (1996). In April of 1997, both sections were revised to
"apply to the transportation by motor vehicle of c.o.d. shipments by all common carriers
of property subject to 49 U.S.C. 13702" rather than "part II of the Interstate Commerce
Act." Technical Amendments to Former Interstate Commerce Commission Regulations
in Accordance with the ICC Termination Act of 1995, 62 Fed. Reg. 15,417, 15,419
(1997). The 1997 changes were made to "update outdated statutory references and
otherwise harmonize the rules to conform with changes enacted by the ICCTA." 62 Fed.
Reg. at 15,417.

196. Maislin, 497 U.S. at 134-36.
197. 4 GoODS IN TRANSIT, supra note 93, § 20.03[1], at 27.
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lege, allowing the use of a facility that affects the value of
that transportation or service, or another device. 198

The specific filing requirements of section 10762 provided the remain-
der of the statutory basis for the filed rate doctrine. 19 9

In the process of eliminating unnecessary government regulation
and revising the statutory scheme, the ICCTA eliminated sections
10761 and 10762.200 However, the ICCTA contains the following
provision:

Except when providing transportation for charitable pur-
poses without charge, a carrier subject to jurisdiction under
chapter 135 may provide transportation or service that is-
(1) in noncontiguous domestic trade, except with regard to
bulk cargo, forest products, recycled metal scrap, waste pa-
per, and paper waste; or
(2) for movement of household goods;
only if the rate for such transportation or service is contained
in a tariff that is in effect under this section. The carrier may
not charge or receive a different compensation for the trans-
portation or service than the rate specified in the tariff,
whether by returning a part of that rate to a person, giving a
personal privilege, allowing the use of a facility that affects
the value of that transportation or service, or another
device.

20 1

As evidenced by the new provision, the ICCTA did not eliminate all of
the source language of the filed rate doctrine. 20 2 Nevertheless, de-
spite the retention of some of the original filed rate doctrine language,
the ICCTA stripped the doctrine of its substance and general applica-
bility, leaving only a small class of a carriers bound by its
restrictions.

20 3

198. 49 U.S.C. § 10761(a).
199. 49 U.S.C. § 10762(a)(1) (stating in pertinent part, "[a] motor common carrier

shall publish and file with the Commission tariffs containing the rates for transporta-
tion it may provide under this subtitle. The Commission may prescribe other informa-
tion that motor common carriers shall include in their tariffs").

200. 49 U.S.C. § 10747 (Supp. I 1995) (prior provisions).
201. 49 U.S.C. § 13702(a) (Supp. III 1997) (limiting the original filed rate doctrine

language in the new provision); 49 U.S.C. § 13102(15) (stating in pertinent part that
"[n]oncontiguous domestic trade... means transportation subject to jurisdiction under
chapter 135 involving traffic originating in or destined to Alaska, Hawaii, or a territory
or possession of the United States").

202. 49 U.S.C. § 13702(a) (continuing to use some of the original filed rate doctrine
source language regarding the charging of only the tariff rate but with limiting provi-
sions); 49 U.S.C. § 10761(a) (containing the original filed rate doctrine source language
regarding the charging of only the tariff rate).

203. 49 U.S.C. § 13702(a) (limiting the original filed rate doctrine source language
to two specific types of carriers); 49 U.S.C. § 10761 (providing for general applicability of
the filed rate doctrine to motor common carriers); 49 U.S.C. § 10762 (providing for gen-
eral applicability of the filed rate doctrine to motor common carriers). The NRA and
TIRRA both affected the general applicability of the filed rate doctrine; however, the
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With the passage of the ICCTA, one transportation attorney
noted that "[slections 10761 and 10762, the source of the filed rate
doctrine and the well-spring of common carrier regulation, have been
repealed." 20 4 Another transportation attorney stated that the ICCTA
had in effect removed the regulation that required carriers to fix their
rates. 20 5 Additionally, one industry analyst considered the effects of
TIRRA and ICCTA together, noting, "[t]he most significant deregula-
tion measures legislated by Congress came.., with the enactment of
provisions that include the repeal of the filed rate doctrine and a vari-
ety of other regulatory rules that were eliminated in [TIRRA] and the
[ICCTA]."206 An industry scholar concurred by stating that "[i]n ef-
fect, Congress repealed the requirement that motor common carriers
of non-household goods file their rates."20 7 Recently, an industry ana-
lyst summarized the overall effect of the ICCTA stating that:

The filed-rate doctrine no longer exists; carriers' sole right to
collect their charges and shippers' sole duty to pay is now
merely a matter of the contract of carriage between them.
There is thus no ban against rebates comparable to that
under the filed rate doctrine . . . In addition, statutory
prohibitions against discrimination have largely disappeared
under the [ICCTA] .... 208

THE UNITED STATES SUPREME COURT REVISITS THE FILED RATE

DOCTRINE

In 1998, eight years after the Maislin decision, the United States
Supreme Court revisited the filed rate doctrine. 20 9 In American Tele-
phone and Telegraph, Co. v. Central Office Telephone, Inc.,210 the

statute was still constructed as a generally applicable statute with exceptions carved
out. See 49 U.S.C. §§ 10761, 10762 (1994) and 49 U.S.C. §§ 10761, 10762 (Supp. 1 1995).

204. See generally, Kahn, supra note 188 (discussing the repeal of the filed rate doc-
trine source language).

205. Where are we going?, Distribution (Chilton Co.), June 1, 1996, at 12, available
in 1996 WL 8881437 (quoting Daniel J. Sweeney).

206. William W. Pugh, Questioning Jindel on LTL Pricing, 99 J. OF COM. ABSTRACTS
4 (Feb. 1999).

207. 4 GOODS IN TRANSIT, supra note 93, § 20.03[4], at 53.
208. 'Deceptive Practices' Suits, TRAFFIC WORLD, May 17, 1999, at 46 (stating that

contract analysis has replaced the filed rate doctrine). See Is Broker Default Shipper's
Liability?, TRAFFIC WORLD, June 14, 1999, at 54 (discussing the repeal of the filed rate
doctrine as well as the contract analysis that should replace it in carrier shipper contro-
versies); Freight Charge Liability, TRAFFIC WORLD, Aug. 9, 1999, at 46 (discussing the
repeal of the filed rate doctrine as well as the contract analysis that should replace it in
carrier shipper controversies); William J. Augello, Watch Those Dates!, LOGISTICS
MGMT. & DISTRIB. REP., Sep. 30, 1999, at 37 (discussing the repeal of the filed rate doc-
trine as well as the contract analysis that should replace it in carrier shipper
controversies).

209. AT&T v. Central Office Tel., Inc., 524 U.S. 214, 216, 221 (1998).
210. 524 U.S. 214 (1998).
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United States Supreme Court applied the filed rate doctrine to the
communications industry.2 11 In American Telephone and Telegraph,
Central Office Telephone, Inc. ("COT") sued American Telephone and
Telegraph ("AT&T") in the United States District Court for the Dis-
trict of Oregon for breach of contract, breach of implied covenant of
good faith and fair dealing, and tortious interference. 2 12 The suit was
based upon a portion of AT&T's business which involved supplying
long distance services to resellers who buy the services at volume dis-
counts, and profit on reselling the services. 2 13 In October of 1989,
COT, a reseller, contracted to purchase a specialized type of private
network long-distance service from AT&T. 2 14 In the contract, COT
opted to receive a special billing procedure that provided for volume
discounts. 2 15 When COT began reselling, it encountered many
problems with AT&T's service, especially in the areas of billing and
provisioning.2 16 The problems continued and in November of 1991,
COT filed its action alleging its state law claims against AT&T. 2 17

AT&T counterclaimed for unpaid tariff charges.2 18 In September of
1992, COT notified AT&T that it intended to terminate its contract
even though the contract terms still bound COT for an additional year
and a half.2 19

Under the Communications Act of 1934220 ("Communications
Act"), AT&T was classified as a common carrier and regulated by the
Federal Communications Commission ("FCC").2 21 Because AT&T
was classified as a common carrier, the Communications Act required

211. AT&T v. Central Office Tel., Inc., 524 U.S. 214, 216, 221-22 (1998).
212. AT&T, 524 U.S. at 220.
213. Id. at 216-17. The Court stated that "l[ike many other resellers in the telecom-

munications industry, respondent does not own or operate facilities of its own; it is
known as a 'switchless reseller,' which is the industry nomenclature for arbitrageur."
Id. at 216.

214. AT&T, 524 U.S. at 217-18.
215. Id. at 218.
216. Id. at 219.
217. Id. at 219-20.
218. Id. at 220-21.
219. Id. at 220.
220. Ch. 652, 48 Stat. 1064 (1934) (codified as amended in 47 U.S.C. § 151-614

(Supp. III 1997)).
221. AT&T, 524 U.S. at 216 (stating that AT&T was a common carrier under the

Communications Act of 1934); 47 U.S.C. § 153(10) (Supp. III 1997) Section 153(10)
states in pertinent part that:

The term "common carrier" or "carrier" means any person engaged as a com-
mon carrier for hire, in interstate or foreign communication by wire or radio or
interstate or foreign radio transmission of energy, except where reference is
made to common carriers not subject to this chapter; but a person engaged in
radio broadcasting shall not, insofar as such person is so engaged, be deemed a
common carrier.

[Vol. 33



2000] DEREGULATION OF THE TRUCKING INDUSTRY 329

AT&T to file tariffs and charge only the filed rates. 22 2 Therefore,
AT&T contested COT's state law claims by arguing that those claims
were all preempted by AT&T's tariff and the filed rate doctrine.2 23

However, the magistrate judge determined the filed rate doctrine was
not an issue, because the filed rate was not actually in dispute. 224 The
case was submitted to the jury which found for COT and awarded it
$13 million in damages. 225 The magistrate judge amended the verdict
to $1.154 million so that damages were only assessed for the period
before the contract was terminated in September of 1992.226

AT&T appealed the verdict to the United States Court of Appeals
for the Ninth Circuit, again arguing that the filed rate doctrine of the
Communications Act preempted all state law claims. 2 27 Conversely,
COT argued "that AT&T failed to provide untariffed services and en-
gaged in willful misconduct and, therefore, the filed rate doctrine does
not apply."228 The Ninth Circuit examined some of the background of
the filed rate doctrine leading back to cases in the interstate transpor-
tation industry and summarized the filed rate doctrine as "forbid[ing]
a regulated entity from charging rates for its services other than those
filed with the appropriate regulatory authority. The filed-rate of the
carrier is the only lawful rate a carrier may charge." 229 However, like
the district court, the Ninth Circuit determined that "[b]ecause this
case does not involve rates or rate-setting, but rather involves the pro-
visioning of services and billing under several contracts, the filed-rate
doctrine does not apply."230 The court, therefore, affirmed the magis-
trate's rulings except to remand the case for a jury determination of
punitive damages. 23 1 AT&T filed a petition for writ of certiorari with
the United States Supreme Court, which granted certiorari to deter-
mine if the federal filed rate doctrine embodied the Communications
Act preempted COT's state law claims. 23 2

Justice Antonin Scalia, writing for the majority, determined that
the filed rate doctrine of the Communications Act preempted COT's
state law claims. 2 33 The majority, like the Ninth Circuit, examined
the history of the filed rate doctrine, stating that the applicable provi-

222. AT&T, 524 U.S. at 216-17 (citing 47 U.S.C. § 203 (1994)).
223. Id. at 221.
224. Central Office Tel., Inc. v. AT&T, 108 F.3d 981, 988 (9th Cir. 1997), rev'd, 524

U.S. 214 (1998).
225. AT&T, 524 U.S. at 221.
226. Id.
227. Central Office Tel., Inc., 108 F.3d at 989.
228. Id.
229. Id. 989 & n.9, 990 (citations omitted).
230. Id. at 990.
231. Id. at 994.
232. AT&T, 524 U.S. at 216, 221.
233. Id. at 216, 226-28.
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sions of the Communications Act "are modeled after similar provisions
of the Interstate Commerce Act (ICA) and share its goal of preventing
unreasonable and discriminatory charges. Accordingly, the century-
old 'filed-rate doctrine' associated with the ICA tariff provisions ap-
plies to the Communications Act as well."23 4 The Court noted that
"[w]hile the filed rate doctrine may seem harsh .. .its strict applica-
tion is necessary to 'prevent carriers from intentionally "misquoting"
rates to shippers as a means of offering them rebates or discounts,' the
very evil the filing requirement seeks to prevent. '23 5 The Court em-
phasized that the granting of special privileges violated the filed rate
doctrine and disagreed with the Ninth Circuit's finding that AT&T's
billing practices did not affect rates.2 36 The Court stated that the bill-
ing practices "all pertain to subjects that are specifically addressed by
the filed tariff."2 37 Therefore, the Supreme Court reversed the Ninth
Circuit, finding that the filed rate doctrine barred COT's state law
claims.

2 38

CANONS OF STATUTORY CONSTRUCTION

The Plain Meaning Rule

When statutory sections require examination or interpretation,
one of the most familiar analytical methods is to determine and apply
the plain meaning of the words the legislature used in the statute. 23 9

The "plain meaning rule" is not a mandatory rule but rather a com-
mon approach used by courts to interpret statutes when the language

234. Id. at 222-24 (citations omitted) (examining the history of the filed rate doc-
trine); see supra note 229 and accompanying text (discussing the Ninth Circuit's exami-
nation of the filed rate doctrine).

235. AT&T, 524 U.S. at 223 (citing Maislin, 497 U.S. at 127, 130-31).
236. Id. at 223-24.
237. Id. at 225-26 (emphasis added).
238. Id. at 228.
239. See generally United States v. Missouri Pac. R.R. Co., 278 U.S. 269, 273, 278

(1929) (demonstrating the United States Supreme Court's 1929 application of the statu-
tory canon known as the plain meaning rule to a case involving interstate commerce).
The Court articulated the plain meaning rule as "but where the language of an enact-
ment is clear, and construction according to its terms does not lead to absurd or imprac-
ticable consequences, the words employed are to be taken as the final expression of the
meaning intended." Id. at 278. In a later case, the Supreme Court reiterated its reli-
ance on the plain meaning rule, stating that "[w]here, as here, resolution of a question
of federal law turns on a statute and the intention of Congress, we look first to the
statutory language and then to the legislative history if the statutory language is un-
clear." Blum v. Stenson, 465 U.S. 886, 896 (1984). In 1993, the Court again summa-
rized the obligation imposed by the plain meaning rule stating that "[olur task is to give
effect to the will of Congress, and where its will has been expressed in reasonably plain
terms, that language must ordinarily be regarded as conclusive." Negonsott v. Samuels,
507 U.S. 99, 104 (1993) (citations omitted).
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used appears clear and the application of the clear language would not
produce preposterous results. 240

In 1929, the United States Supreme Court applied the statutory
canon known as the plain meaning rule to a case involving the ICA.24 1

The issue in United States v. Missouri Pacific Railroad Co.24 2 re-
garded the extent of the ICC's authority to establish through routes
under the ICA. 24 3 At the request of a small railroad company, the ICC
issued an order establishing a through route.2 44 The ICC issued the
order under the authority of paragraph three of section fifteen of the
ICA which allowed it to establish through routes to further the public
interest.24 5 The order was challenged by a competing railroad who
was harmed by the establishment of the through route. 24 6 The com-
peting railroad challenged the order under paragraph four of section
fifteen of the ICA which outlined situations in which the ICC could not
establish through routes.2 47 The case eventually reached the
Supreme Court which found for the competing railroad, stating that
"[t]he Act does not give the Commission authority to establish all the
through routes it may deem necessary or desirable in the public inter-
est. The general language of paragraph (3) is limited by paragraph
(4)."248 The Supreme Court determined that the situation was one in
which paragraph four of section fifteen of the ICA prevented the ICC
from establishing through routes. 24 9 Therefore, the Supreme Court
affirmed the prior order enjoining the enforcement of the ICC
order.

2 50

In making its determination, the Supreme Court gave the follow-
ing articulation of the plain meaning rule: "Where the language of an
enactment is clear, and construction according to its terms does not
lead to absurd or impracticable consequences, the words employed are
to be taken as the final expression of the meaning intended."251 The
Supreme Court concluded that paragraph four limited the application
of paragraph three's through routes provision by examining and ap-
plying the plain meaning of the language of paragraph four.2 5 2 The
Supreme Court stated that:

240. Missouri Pac. R.R. Co., 278 U.S. at 278.
241. Id. at 273, 278.
242. 278 U.S. 269 (1929).
243. United States v. Missouri Pac. R.R. Co., 278 U.S. 269, 273 (1929).
244. Missouri Pac. R.R. Co., 278 U.S. at 273-75.
245. Id. at 273-74.
246. Id. at 274-76.
247. Id. at 237-74, 276-77.
248. Id. at 276-77.
249. Id. at 277-78.
250. Id. at 282.
251. Id. at 278.
252. Id. at 276-82.
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The language of that provision is so clear and its meaning so
plain that no difficulty attends its construction in this case.
Adherence to its terms leads to nothing impossible or plainly
unreasonable. We are therefore bound by the words em-
ployed and are not at liberty to conjure up conditions to raise
doubts in order that resort may be had to construction. It is
elementary that, where no ambiguity exists, there is no room
for construction. Inconvenience or hardships, if any, that re-
sult from following the statute as written, must be relieved by
legislation. It is for Congress to determine whether the Com-
mission should have more authority in respect of the estab-
lishment of through routes. Construction may not be
substituted for legislation. 253

The Inclusio Unius Est Exclusio Alterius Rule

Another well-established canon of statutory construction involves
examining specific inclusions or exclusions to deduce how the statute
intends to handle those issues not specifically addressed by the stat-
ute.2 54 This rule, the inclusio unius est exclusio alterius rule ("inclusio
rule"), is defined as "[t]he inclusion of one is the exclusion of an-
other... [t]his doctrine decrees that where law expressly describes [a]
particular situation to which it shall apply, an irrefutable inference
must be drawn that what is omitted or excluded was intended to be
omitted or excluded."2 5 5

In United States v. Terrence,25 6 the Ninth Circuit Court of Ap-
peals utilized the inclusio rule to examine exemptions pertaining to
immigration in the Compact of Free Association ("Compact") between
the United States and Palau.25 7 Among other provisions regarding
aid and military privileges, the Compact waives three specific subsec-
tions of federal immigration law, and allows Palauans to enter any
part of the United States and its territories unrestricted. 2 58 In addi-
tion, the Compact specifically provides that Palauans have the Attor-
ney General's permission to enter the United States for purposes of
employment. 259 "The effect of the waiver [of the three subsections] is
that Palauans need not obtain visas, passports, or other immigration
papers and may enter for the purpose of performing certain types of

253. Id. at 277-78.
254. United States v. Koonce, 991 F.2d 693, 698 (11th Cir. 1993) (stating that "[tihe

popularity of that canon with courts stems from more than the fact that it dresses well
in Latin: inclusio unius est exclusio alterius. The canon is frequently cited and em-
ployed because it makes good sense.").

255. BLACK's LAW DICTIONARY 763 (6th ed. 1990).
256. 132 F.3d 1291 (9th Cir. 1997).
257. United States v. Terrence, 132 F.3d 1291, 1292-95 (9th Cir. 1997).
258. Terrence, 132 F.3d at 1293.
259. Id.
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employment without having to obtain the work certifications required
of other aliens."26 0 The controversy in Terrence arose when Marky
Onge Terrence, a Palauan citizen who had immigrated to Guam under
the Compact but was subsequently deported for multiple felonies, re-
entered Guam.2 6 1 Authorities in Guam arrested Terrence and
charged him with violating the federal immigration law, which states
that deported aliens may only re-enter the United States with the per-
mission of the Attorney General. 26 2

Terrence argued that under the Compact he had an "uncondi-
tional right to enter the United States to accept employment ... [and]
that, as a Palauan, he is exempted by the Compact from immigration
laws at least if he attempts to obtain employment upon entry."26 3 The
United States District Court for the District of Guam agreed with Ter-
rence and dismissed his indictment. 26 4 The Ninth Circuit, however,
disagreed, finding that the Compact did not exempt Terrence from all
immigration laws, including the statute which provides that a de-
ported alien must receive permission in order to re-enter the coun-
try.2 65 The Ninth Circuit primarily based its analysis upon the
inclusio rule, which is summarized as "[wihen a statute limits a thing
to be done in a particular mode, it includes a negative of any other
mode."2 66 The court reasoned that because the Compact specified only
three subsections of the immigration laws that Terrence was ex-
empted from, Terrence was bound by all other provisions of the immi-
gration laws.26 7 The Ninth Circuit concluded:

The thrust of these sections is altogether different from that
of the provisions that exclude persons because of criminal
conduct or immoral activity, or because of a prior deportation
on account of a conviction or arrest .... There is simply no
logic to the claim that the Compact's waiver of the documen-
tation and work requirements for Palauans implies a broad
waiver of all other exclusion provisions, including those
designed to exclude persons who have previously been de-
ported or have engaged in criminal conduct. 268

260. Id.

261. Id. at 1291-92.
262. Id. at 1293.
263. Id.
264. Id. at 1294.
265. Id. at 1294-95.
266. Id. at 1294.
267. Id. at 1294-95.
268. Id.
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ANALYSIS

In Imports, Etc., Ltd. v. ABF System, Inc. ,269 the Eighth Circuit
found that a motor common carrier who collected a form of COD pay-
ment other than the type specified on the bill of lading was liable to
the shipper for the amount of the COD payment.270 In doing so, the
Eighth Circuit addressed the applicability of the filed rate doctrine to
the controversy. 271 The court determined that the filed rate doctrine
did not prevent the parties from contracting for a method of COD pay-
ment more specific than those listed in the carrier's tariff.27 2 The dis-
sent disagreed, arguing that the filed rate doctrine barred the parties
from contracting for a more specific method of COD payment because
to do so was equivalent to charging a preferential rate, a practice not
allowed under the filed rate doctrine.273

In Imports, the Eighth Circuit had an opportunity to clarify the
law governing motor common carriers after the enactment of the In-
terstate Commerce Commission Termination Act 27 4 ("ICCTA").2 75

However, due to the court's deference to an effectively repealed doc-
trine, the law was confused rather than clarified. 276 The Eighth Cir-
cuit's opinion confuses the law because the court should not have
addressed the filed rate doctrine at all. 277 It was inappropriate for the
court to address the filed rate doctrine because: (1) the ICCTA created
a new deregulatory environment and changed the statutory provisions
that embodied the filed rate doctrine, making the doctrine no longer
applicable to carriers such as the one in Imports; (2) statutory con-
struction canons demonstrate that the filed rate doctrine now only ap-
plies to two specific classes of carriers, neither of which the carrier in
Imports was; (3) the United States Supreme Court's recent application
of the filed rate doctrine in the communications industry has no bear-
ing on the application of the filed rate doctrine in the interstate truck-
ing industry; and (4) regulations preserved in the savings clause of the
ICCTA did not preserve the filed rate doctrine.278 By deferring to the
filed rate doctrine, the contract analysis in Imports was superficial
and made the Imports decision of little value as a source of guidance

269. 162 F.3d 528 (8th Cir. 1998).
270. Imports, Etc., Ltd. v. ABF Freight Sys., Inc. 162 F.3d 529 (8th Cir. 1998).
271. Imports, 162 F.3d at 530-31.
272. Id. at 531-32.
273. Id. at 532-33 (Beam, J., dissenting).
274. Pub. L. No. 104-88, 109 Stat. 803 (1995).
275. See infra notes 280-473 and accompanying text.
276. See infra notes 429-73 and accompanying text.
277. See infra notes 280-428 and accompanying text.
278. See infra notes 280-428 and accompanying text.
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for future courts examining controversies arising in the deregulated
interstate trucking industry. 27 9

THE FILED RATE DOCTRINE SHOULD NOT HAvE BEEN ADDRESSED

Close examination of the statutes and the facts of Imports demon-
strate that the filed rate doctrine was not applicable to this contro-
versy.28 0 In fact, the ICCTA completely changed the statutory scheme
that regulates motor carriers. 28 1 Through the ICCTA, Congress re-
vamped the statutes that provided the authority for the filed rate doc-
trine.28 2 The ICCTA even eliminated the use of the terms motor
contract carrier and motor common carrier in favor of the broader
term motor carrier.28 3 Yet in Imports, the Eighth Circuit stated:

ABF invokes what is commonly called the "filed rate doc-
trine," though it does not use those words. Under the Inter-
state Commerce Act, the filed rate doctrine requires that a
carrier "not charge or receive a different compensation for the
transportation or service than the rate specified in the tariff."
See 49 U.S.C. § 13702(a) (1998). As a common carrier, ABF is
subject to the requirements of the Act. See 49 U.S.C. § 13501
(1998).284
With this statement, the court attempted to apply the filed rate

doctrine to the current controversy. 2 85 However, the court's sweeping
statement ignored the fundamental changes in the ICCTA, and specif-
ically section 1 3 7 02 (a) that makes the filed rate doctrine no longer ap-
plicable to motor carriers such as ABF who were formerly classified as
motor common carriers. 28 6

Eight Circuit Overlooks the ICCTA

The Eighth Circuit neglected to consider the major deregulatory
effects of Congress' 1995 enactment of the ICCTA.28 7 The ICCTA is a
major piece of legislation Congress passed to terminate the Interstate

279. See infra notes 429-73 and accompanying text.
280. See infra notes 281-428 and accompanying text.
281. Interstate Commerce Commission Termination Act of 1995 ("ICCTA"), Pub. L.

No. 104-88, 109 Stat. 803 (codified as amended in scattered sections of 49 U.S.C.). See
supra notes 185-95 and accompanying text.

282. See supra notes 185-95 and accompanying text (discussing the ICCTA's re-
vamping of the statutory system).

283. 4 GOODS IN TRANsit, (Matthew Bender & Co., Inc.) § 5.02, at 20-22 (1999).
284. Imports, 162 F.3d at 530.
285. Id. at 530-31.
286. Compare id. at 530 (finding the filed rate doctrine applied to motor common

carriers) with 49 U.S.C. § 13702(a) (Supp. III 1997) (eliminating the filing requirement
for all common carriers with two exceptions not applicable to ABF).

287. See Imports, 162 F.3d at 528-532 (discussing statutory provisions only in the
context of the ICA).
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Commerce Commission ("ICC").288 Congress replaced the ICC with
the much smaller and less powerful Surface Transportation Board
("STB").28 9 The ICCTA's impact, however, is much larger than just
transferring the functions of the ICC to a different regulatory body. 290

In fact, the ICCTA substantially completed the deregulation of the in-
terstate trucking industry that had begun with the enactment of the
Motor Carrier Act of 1980291 ("MCA"). 29 2 Part of the ICCTA's purpose
is to amend sections of Title 49 of the United States Code governing
interstate transportation. 29 3 The ICCTA amendments revamped the
entire statutory scheme of the interstate transportation subtitle and
became effective on January 1, 1996.294 Because Imports and ABF
entered into their agreement on July 9, 1996, the new ICCTA provi-
sions apply to the controversy. 29 5

The Eighth Circuit determined that because ABF was a motor
common carrier, section 13702(a) of Title 49 of the United States Code
applied to ABF. 296 The court referred to section 13702(a) as a provi-
sion of the Interstate Commerce Act. 2 9 7 However, this statute was an

288. § 101, 109 Stat. at 804.
289. §§ 101, 201, 109 Stat. at 804, 932-34 (abolishing the ICC and replacing it with

the Surface Transportation Board ("STB")); see Reauthorization of the Surface Trans-
portation Board, Hearings before the Subcommittee on Railroads of the Committee on
Transportation and the Infrastructure of the House of Representatives, 105th Cong. 97-
98 (1998) (testimony of Linda J. Morgan, Chairman, Surface Transportation Board)
(discussing the creating of the STB in the ICCTA).

290. §102, 109 Stat. at 803-805 (demonstrating that the ICCTA revamped the entire
statutory system for interstate commerce); 141 CONG. REC. H15600 (daily ed. Dec. 22,
1995) (statement of Rep. Shuster) (discussing the substantial impact of the ICCTA).
The House Report states:

The bill substantially deregulates the rail and motor carrier industries and
abolishes the 108-year-old Interstate Commerce Commission upon enactment.
There is a long history behind the termination of the Interstate Commerce
Commission beginning with the Staggers Act of 1980 and the Motor Carrier
Act of 1980, which began the substantial economic deregulation of the surface
transportation industry and the whittling away of the size and scope of the ICC
... H.R. 2539 is another important step in a 15 year effort to deregulation and
tariff filing.

H.R. REP. No. 104-311, at 82-83, 91 (1995), reprinted in 1995 U.S.C.C.A.N. 793, 793-94,
803; see supra notes 185-95 and accompanying text.

291. Pub. L. No. 96-296, 94 Stat. 793 (1980).
292. H.R. REP. No. 104-311, at 82-83, 91-93, reprinted in 1995 U.S.C.C.A.N. at 793-

94, 803-05.
293. § 102, 109 Stat. at 804-05.
294. Id. §§ 2, 102, 109 Stat. at 803-05 (discussing the ICCTA amendments and stat-

ing that the effective date of the ICCTA was January 1, 1996); see supra notes 185-95
and accompanying text.

295. Compare Imports, 162 F.3d at 529-30 (stating the agreement was entered on
July 9, 1996) with §2, 109 Stat. at 804 (stating the effective date of the ICCTA was
January 1, 1996).

296. Imports, 162 F.3d at 530.
297. Id.
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entirely new section added by the ICCTA in 1995.298 Despite the sig-
nificance of the ICCTA, the majority did not cite to the ICCTA but
instead erroneously assumed that section 13702(a) was just part of
the former ICA.29 9

However, although section 13702(a) was a new statute, not all of
the language in the section was new. 30 0 Instead, Congress incorpo-
rated some of the original source language of the filed rate doctrine
from former section 10761 into the new section, section 13702(a). 30 1

As the Eighth Circuit noted, the filed rate requirement that a carrier
"not charge or receive different compensation for the transportation or
service than the rate specified in the tariff' was embedded in section
13702(a).

30 2

Though the court recognized the filed rate doctrine source lan-
guage in section 13702(a), the court overlooked several new clauses in
section 13702(a) that fundamentally altered the application of the
filed rate doctrine. 30 3 Before the early 1980s, the tariff filing sections
of Title 49 clearly required all motor common carriers to file tariffs

298. § 103, 109 Stat. at 853 (enacting the language of the new section limiting tariff
filing to two specific classes of carriers); 49 U.S.C. § 13702(a) (codifying the ICCTA's
new section limiting tariff filing).

299. See Imports, 162 F.3d at 528-32 (noting that the court did recognize in a foot-
note that the functions of the ICC had been transferred to the STB, but even in recog-
nizing the change of regulatory bodies failing to cite or examine the ICCTA). Compare
Imports, 162 F.3d at 530 (referring to the Interstate Commerce Act while citing 49
U.S.C. 88 13702(a)) with 49 U.S.C. § 13702(a) (stating in a historical notes that this
section was added in 1995).

300. Compare 49 U.S.C. § 13702(a) which states in pertinent part:
[0] nly if the rate for such transportation or service is contained in a tariff that
is in effect under this section. The carrier may not charge or receive a different
compensation for the transportation or service than the rate specified in the
tariff, whether by returning a part of that rate to a person, giving a person a
privilege, allowing the use of a facility that affects the value of that transporta-
tion or service, or another device.

with 49 U.S.C. § 10761 (1988) which states in pertinent part:
[O]nly if the rate for such transportation or service is contained in a tariff that
is in effect under this section. The carrier may not charge or receive a different
compensation for the transportation or service than the rate specified in the
tariff, whether by returning a part of that rate to a person, giving a personal
privilege, allowing the use of a facility that affects the value of that transporta-
tion or service, or another device.

301. See 49 U.S.C. § 13702(a). This section states that:
[0]nly if the rate for such transportation or service is contained in a tariff that
is in effect under this section. The carrier may not charge or receive a different
compensation for the transportation or service than the rate specified in the
tariff, whether by returning a part of that rate to a person, giving a person a
privilege, allowing the use of a facility that affects the value of that transporta-
tion or service, or another device.

Id.
302. Imports, 162 F.3d at 530.
303. Compare id., which cites only the clause of section 13702(a) that states:

The carrier may not charge or receive a different compensation for the service
than the rate specified in the tariff, whether by returning a part of that rate to
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and to charge only the filed rates in the tariff.30 4 After the passage of
the MCA, confusion arose among shippers as to whether motor com-
mon carriers were still subject to the requirements of the filed rate
doctrine.30 5 The Supreme Court eliminated the confusion in Maislin
Industries, U.S., Inc. v. Primary Steel, Inc. 306 by determining that the
MCA left the filed rate doctrine intact.30 7 In Maislin, the Supreme
Court stressed that motor common carriers were required to file tariffs
and charge only the rates listed in those tariffs until Congress took
action to repeal the filed rate doctrine. 30 8 After Maislin, Congress ex-
cluded common carriers transporting goods pursuant to "individually
negotiated rates" from the filed rate doctrine. 30 9 In 1995, Congress
passed the ICCTA and, thus, eliminated the filed rate doctrine for
most motor carriers formerly classified as motor common carriers. 3 10

No longer are all motor carriers required to file tariffs with the federal
government. 3 1 1 Under the new section-13702(a)--only two very spe-

a person, giving a person a privilege, allowing the use of a facility that affects
the value of that transportation or service, or another device.

with 49 U.S.C. § 13702(a) beginning with the section before the clause cited by the court
by stating:

Except when providing transportation for charitable purposes without charge,
a carrier subject to jurisdiction under chapter 135 may provide transportation
or service that is-
(1) in noncontiguous domestic trade, except with regard to bulk cargo, forest
products, recycled metal scrap, waste paper, and paper waste; or (2) for move-
ment of household goods; only if the rate for such transportation or service is
contained in a tariff that is in effect under this section.

304. Wayne Johnson, The Negotiated Rates Act of 1993: Congress Curtails Un-
dercharge Litigation in Bankruptcy by Amending the Filed Rate Doctrine, 68 AM.
BANKR. L.J. 319, 328 (1994).

305. Johnson, 68 AM. BANKR. L.J. at 349 (discussing the confusion among shippers;
National Indus. Transp. League-Pet. to Institute Rulemaking on Negotiated Motor
Common Carrier Rates, 3 I.C.C. 2d 99, 105-107 (I.C.C. 1986) (stating the ICC's policy
regarding advisory opinions in undercharge cases); Petition to Institute Rulemaking on
Negotiated Motor Common Carrier Rates, 5 I.C.C. 2d 623, 624 (I.C.C. 1989) (clarifying
the ICC's position regarding ICC primary jurisdiction over unreasonable practices).

306. 497 U.S. 116 (1990).
307. Maislin Industries, U.S., Inc. v. Primary Steel, Inc., 497 U.S. 116, 135-36

(1990).
308. Maislin, 497 U.S. at 135-36.
309. Trucking Industry Regulatory Reform Act of 1994, Pub. L. No. 103-311, § 206,

108 Stat. 1683, 1684-86 (excluding individual rates from the filed rate doctrine); Ed-
ward J. Bardi, Recent trucking laws trigger major changes, METAL CENTER NEWS, Dec.
1, 1994, at 32, available in 1994 WL 13971351 (discussing the effect of TIRRA).

310. 49 U.S.C. § 13702(a) (noting that this section incorporates portions of the origi-
nal filed rate doctrine but applies it only to carriers involved in (1) noncontiguous do-
mestic trade and (2) transportation of household goods).

311. Compare 49 U.S.C. § 13702(a) (including only two specific classes of carriers
under the restrictions of the filed rate doctrine language) with 49 U.S.C. § 10761 (in-
cluding all motor common carriers were required abide by the filed rate doctrine). Both
the NRA and TIRRA cut exceptions to the original filed rate provision cited here. See
generally Negotiated Rates Act of 1993, Pub. L. No. 103-180, 107 Stat. 2044, 2044-53
(enacting the NRA); see generally 108 Stat. at 1683-90 (enacting TIRRA). However, only
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cific groups are required to charge tariffs rates: (1) carriers of house-
hold goods; and (2) carriers involved in noncontiguous domestic
transportation. 31 2 In Imports, the Eighth Circuit discussed the filed
rate doctrine, but failed to notice that Congress excluded carriers like
ABF from its statutory requirements. 3 13

Had the Eighth Circuit examined all of the provisions of section
13702(a) instead of just the traditional filed rate doctrine source lan-
guage, the court would have noticed that the filed rate doctrine provi-
sions no longer apply to ABF.3 14 The relevant language of section
13702(a) states:

Except when providing transportation for charitable pur-
poses without charge, a carrier subject to jurisdiction under
chapter 135 may provide transportation or service that is-
(1) in noncontiguous domestic trade, except with regard to
bulk cargo, forest products, recycled metal scrap, waste pa-
per, and paper waste; or
(2) for movement of household goods;
only if the rate for such transportation or service is contained
in a tariff that is in effect under this section. The carrier may
not charge or receive a different compensation for the trans-
portation or service than the rate specified in the tariff,
whether by returning a part of that rate to a person, giving a
personal privilege, allowing the use of a facility that affects the
value of that transportation or service, or another device.3 15

In this provision, Congress specifically designates two classes, noncon-
tiguous domestic carriers and carriers of household goods, that must
comply with tariff requirements. 3 16 First, under section 13102(15),
noncontiguous domestic trade is defined as interstate travel between a
state in the contiguous United States and a state outside the contigu-
ous states.3 17 The facts of Imports indicate that that transportation

the ICCTA revamped the entire statutory scheme and made the doctrine applicable only
to specific classes of carriers rather than using exceptions to a long standing general
rule. See generally § 103, 109 Stat. at 803-05, 852-53, 868-69 (enacting the ICCTA,
revamping the statutory scheme, and limiting the application of the filed rate doctrine).

312. 49 U.S.C. § 13702. Although section a of this statute requires both household
goods carriers and carriers in non-contiguous domestic trade to charge tariff rates, sec-
tion b only requires carriers in non-contiguous domestic trade to actually file their tar-
iffs. Id. However, the original anti-discriminatory "filed rate doctrine" at issue is in
section a and applies to both groups of carriers. Id.

313. Compare Imports, 162 F.3d at 530 (discussing the filed rate doctrine as applied
to ABF) with 49 U.S.C. § 13702(a) (excluding all but two types of motor carriers from
the filed tariff requirement).

314. See infra notes 315-25 and accompanying text (demonstrating that ABF fit
none of the qualifications to be covered by section 13702(a)).

315. 49 U.S.C. § 13702(a) (emphasis added).
316. Id.
317. 49 U.S.C. § 13102(15) (Supp. III 1997) (stating in pertinent part,

'[n]oncontiguous domestic trade ... means transportation subject to jurisdiction under
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services ABF provided to Imports was between the contiguous states
of Missouri and New Jersey.3 18

Furthermore, ABF cannot be classified as a carrier of household
goods. 3 19 Section 13102(10) defines household goods as personal prop-
erty transported for private individuals.3 20 This provision applies to
personal property transported for individuals in the process of moving
or in a similar arrangement, such as a furniture delivery. 32 1 ABF was
not transporting goods that were the personal effects of an individual;
rather, ABF's cargo was merchandise transported in the course of
business for a retail merchant. 3 22

Household goods carriers and carriers involved in noncontiguous
domestic transportation were the only motor carriers Congress chose
to continue to be subjected to the filed rate doctrine after the passage
of the ICCTA.3 23 Because the facts show that ABF was not involved in
noncontiguous domestic trade nor was it involved in the transporta-
tion of household goods, ABF was not required under section 13702 to
file a tariff and charge the rate specified in the tariff.32 4 By failing to
carefully examine the entire statute, the Eighth Circuit applied the
filed rate doctrine to a carrier no longer subject to the doctrine's
requirements. 32 5

chapter 135 involving traffic originating in or destined to Alaska, Hawaii, or a territory
or possession of the United States").

318. Imports, 162 F.3d at 529 (stating the details surrounding the shipment); Appel-
lee's Brief at 11, Imports, Etc., Ltd. v. ABF Freight Sys., Inc., 162 F.3d 528 (8th Cir.
1998) (No. 98-1780) (listing the origin of the shipment as Missouri and the destination
of the shipment as New Jersey).

319. See infra notes 320-322 and accompanying text.
320. 49 U.S.C. § 13102(10). The pertinent part of the section 13102(10) defines

household goods as:
[Goods] used in connection with transportation, means personal effects and
property used or to be used in a dwelling, when a part of the equipment or
supply of such dwelling, and similar property if the transportation of such ef-
fects or property is-
(A) arranged and paid for by the householder, including transportation of prop-
erty from a factory or store when the property is purchased by the householder
with intent to use in his or her dwelling, or
(B) arranged and paid for by another party.

Id.
321. 49 U.S.C. § 13102(10).
322. Imports, 162 F.3d at 529.
323. 49 U.S.C. § 13702(a).
324. Compare Imports, 162 F.3d at 529 (stating that ABF transported a cargo of 511

cartons of shoes to a retailer) with 49 U.S.C. §§ 13102(10), 13102(15), 13702 (stating
that the tariff requirements only applied to carriers in noncontiguous domestic trans-
portation and carriers transporting household goods).

325. See supra notes 327-71 and accompanying text.
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Section 13702(a) Was Not Applicable Based on Canons of Statutory
Construction

The language Congress used in section 13702(a) indicates Con-
gress' intent to exclude carriers involved in contiguous domestic trans-

portation of merchandise, such as ABF, from the tariff filing
requirements. 3 26 Traditional rules of statutory construction support

this conclusion.3 27 First, under the plain meaning rule, courts ex-
amine the interaction of the multiple parts of a single statutory sec-

tion by giving each word that appears clear its plain meaning.3 28 In

United States v. Missouri Pacific Railroad Co.,329 the United States
Supreme Court examined a multi-part section of the ICA which

granted the ICC authority to establish through routes.3 30 The section

at issue contained multiple ,paragraphs.3 3 1 The parties disagreed as

to the effect of the fourth paragraph of that section upon the third.33 2

The third paragraph was a general provision granting the ICC the
broad power to establish through routes to further the public inter-

est. 33 3 The fourth paragraph, however, placed specific limitations
upon the through routes that the ICC could create. 3 34 The Supreme

Court determined that the language used by Congress was clear and

unambiguous, therefore, binding the Supreme Court to apply only the

plain meaning of the language. 3 35 The Supreme Court concluded that

the language in paragraph four clearly limited the situations in which

326. 49 U.S.C. § 13702(a); see infra notes 327-71 and accompanying text.

327. See supra notes 239-68 and accompanying text; see infra notes 327-71 and ac-
companying text.

328. See generally United States v. Missouri Pac. R.R. Co., 278 U.S. 269, 273, 278

(1929) (demonstrating the United States Supreme Court's 1929 application of the statu-
tory canon known as the plain meaning rule to a case involving interstate commerce).
The Court articulated the plain meaning rule as "but where the language of an enact-
ment is clear, and construction according to its terms does not lead to absurd or imprac-
ticable consequences, the words employed are to be taken as the final expression of the
meaning intended." Id. at 278. In a later case, the Supreme Court reiterated its reli-

ance on the plain meaning rule stating that, "[wihere, as here, resolution of a question
of federal law turns on a statute and the intention of Congress, we look first to the
statutory language and then to the legislative history if the statutory language is un-
clear." Blum v. Stenson, 465 U.S. 886, 896 (1984). In 1993, the Court again summa-
rized the obligation imposed by the plain meaning rule stating that "[olur task is to give

effect to the will of Congress, and where its will has been expressed in reasonably plain
terms, that language must ordinarily be regarded as conclusive." Negonsott v. Samuels,
507 U.S. 99, 104 (1993) (citations omitted).

329. 278 U.S. 269 (1929).

330. United States v. Missouri Pac. R.R. Co., 278 U.S. 269, 273-74 (1929).
331. Missouri Pac. R.R. Co., 278 U.S. at 273-74.

332. Id. at 276-82.
333. Id. at 273-74, 276-77.
334. Id.
335. Id. at 277-78.
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the ICC could apply the general power granted in paragraph three of
that section.3 36

Applying the analysis used in Missouri Pacific Railroad Co. to a
plain reading of the language of section 13702(a) demonstrates that
Congress intended to limit the general application of the filed rate doc-
trine.33 7 Much like the ICA section in Missouri Pacific Railroad Co.,
section 13702(a) is a multi-part statute. 338 The statutes are structur-
ally similar; in fact, the only structural differences between the two
statutes are that the section in Missouri Pacific Railroad Co. was di-
vided into paragraphs where a general rule was followed by specific
limitations, while section 13702(a) is divided into clauses and has lim-
iting provisions in the middle of its general provisions. 3 39

In section 13702(a), the first clause and the last clause together
create the general provision. 340 This general provision allows a car-
rier who is not providing transportation free of charge for charity to
provide transportation only if the requirements of the remaining filed
rate doctrine language are fulfilled.3 4 1 An examination of only the
general provision would be consistent with the Eighth Circuit's analy-
sis of section 13702(a). 34 2 However, an analysis that stopped at that
point would be ignoring a substantial portion of the statute.34 3 In
fact, the general provision is literally broken up by two limiting provi-
sions.34 4 The limiting provisions identify two specific types of carriers
described in the section, carriers of household goods and carriers in-
volved in noncontiguous domestic transportation. 3 45

Because the limiting provision is within the general provision, the
statute must be read as a whole to ascertain the plain meaning of the
entire statute. 3 46 Reading both the general and limiting provisions

336. Id. at 276-78.
337. Compare id. (directing courts to rely on clear statutory language to determine

Congress' intent) with 49 U.S.C. § 13702(a) (demonstrating that the clause in section
13702(a) from the filed rate doctrine only applies to the only two carriers described in
section 13702(a)).

338. Compare Missouri Pac. R.R. Co., 278 U.S. at 273-74 (describing the multi-part
statute in section fifteen of the ICA) with 49 U.S.C. § 13702(a) (stating the statutory
provision in a series of clauses).

339. Compare Missouri Pac. R.R. Co., 278 U.S. at 273-74 (describing the multi-part
statute in section fifteen of the ICA) with 49 U.S.C. § 13702(a) (stating the statutory
provision in a series of clauses).

340. 49 U.S.C. § 13702(a).
341. Id.
342. Imports, 162 F.3d at 530.
343. 49 U.S.C. § 13702(a).
344. Id.
345. Id.
346. Id. (containing the limiting provision in the middle of the general provisions);

Missouri Pac. R.R. Co., 278 U.S. at 276-78 (reading the general provision and the limit-
ing provision together to ascertain the plain meaning of the statutory scheme).

[Vol. 33



2000] DEREGULATION OF THE TRUCKING INDUSTRY 343

together demonstrates that section 13702(a) allows a carrier, who is
not providing transportation for charity free of charge, to provide
transportation in noncontiguous domestic transportation or of house-
hold goods only if the requirements of the remaining filed rate doc-
trine language are fulfilled. 34 7 The language of the limiting provision
is clear because only two types of carriers are specifically identified in
section 13702(a), and Congress provided specific definitions for each of
them in section 13102.348 The Supreme Court recognized in Missouri
Pacific Railroad Co. that when the plain language of a limiting provi-
sion is clear, the provision limits the plain language of a general provi-
sion.3 49 Therefore, just as the ICA provision in Missouri Pacific
Railroad Co. did not apply to all through routes because of the plain
language of a limiting provision, the remaining filed rate doctrine lan-
guage in section 13702(a) does not apply to all carriers because of the
plain language of the provision limiting the types of carriers which
must file tariffs. 350 In section 13702(a), Congress' intent to have the
remaining filed rate doctrine language only apply to limited classes of
carriers can be inferred from the face of the statute.3 5 1 Furthermore,
the title of section 13702 even states that the provision covers only the
"[t]ariff requirement for certain transportation."35 2 Therefore, the
plain meaning of section 13702(a) supports the conclusion that the
filed rate doctrine no longer applies as a general tariff filing
provision.

35 3

In addition, the linguistic canon of statutory interpretation-the
inclusio unius est exclusio alterius ("the inclusio rule") demonstrates
Congress' intent to exclude carriers such as ABF from the tariff filing
requirements. 354 The inclusio rule is a canon of statutory construc-
tion that the Ninth Circuit Court of Appeals in United States v. Ter-
rence35 5 summarized as "[w]hen a statute limits a thing to be done in
a particular mode, it includes a negative of any other mode." 35 6 Ter-
rence applied the inclusio rule to the Compact of Free Association

347. 49 U.S.C. § 13702(a).
348. See id. (limiting the application of the provisions of the section, including the

filed rate doctrine to the two types of carriers named in the statute); see also 49 U.S.C.
§§ 13102(10), (15) (defining both household goods carriers and carriers involved in non-
contiguous transportation).

349. Missouri Pac. R.R. Co., 278 U.S. at 276-77.
350. Compare id. (demonstrating that a clear limiting provision must be interpreted

to limit the general provision) with 49 U.S.C. § 13702(a) (stating the limiting provision
of the remaining filed rate doctrine language in clear language).

351. 49 U.S.C. §§ 13702(a), 13102(10), (15).
352. 49 U.S.C. § 13702 (emphasis added).
353. See supra notes 326-52 and accompanying text.
354. See infra notes 355-71 and accompanying text.
355. 132 F.3d 1291 (9th Cir. 1997).
356. United States v. Terrence, 132 F.3d 1291, 1294 (9th Cir. 1997).
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("Compact") between the United States and Palau.35 7 One of the
Compact's provisions exempted Palauans from three specific subsec-
tions of the federal immigration laws.35 s Marky Onge Terrence was
convicted under a subsection of immigration law not mentioned in the
Compact.3 59 Terrence argued that he was exempt from the subsec-
tion, because even though that particular subsection was not listed,
the language of the Compact gave Palauans an unconditional right to
enter the United States or its territories for purposes of employ-
ment.3 60 The Ninth Circuit disagreed and concluded that under the
inclusio rule the exemption from only three specific subsections of the
federal immigration laws bound Terrence to all remaining provisions
of the immigration laws.36 1 The court stated that "[tihere is simply no
logic to the claim that the Compact's waiver of the documentation and
work requirements for Palauans implies a broad waiver of all other
exclusion provisions."362

Just as the Compact in Terrence only specified three sections of a
larger statutory scheme, section 13702(a) only specifies two specific
types within the general classification of carriers.3 63 Applying the in-
clusio rule as the Terrance court did, the inclusion of only two specific
classes of carriers in the statute addressing the filed rate doctrine
means that all others are excluded from the application of the doc-
trine.3 64 The language of section 13702(a) specifically subjects only
noncontiguous domestic carriers and household goods carriers to the
remaining filed rate doctrine restrictions. 36 5 Because both classes are
defined in a preceding section, the specific distinctions Congress drew
between the different classes of carriers are clear.3 6 6 The Terrence
court's statement that there would be no logic in implying a broad

357. Terrence, 132 F.3d at 1292-95.

358. Id. at 1293-94.
359. Id. at 1293.

360. Id.
361. Id. at 1294.
362. Id. at 1295.
363. See id. (discussing the Compact which only included three sections of the entire

scheme of immigration laws); see also 49 U.S.C. § 13702(a) (limiting the application of
the provision to only two specific types of carriers out of the general classification of
carriers).

364. See Terrence, 132 F.3d at 1293-95 (applying the inclusio rule to determine that
specifically waiving three provisions of the scheme of federal immigration laws does not
waive all other provisions); see also 49 U.S.C. § 13702(a) (limiting the provisions con-
taining the filed rate doctrine source language to only two specific types of carriers).

365. 49 U.S.C. § 13702(a).
366. Id. (limiting the application of the provisions containing the filed rate doctrine

source language to only two specific types of carriers); 49 U.S.C. §§ 13102(10), (15) (de-
fining household goods carriers & noncontiguous domestic transportation).
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waiver in the Compact is analogous to section 13702(a). 367 It would
be illogical to assume that because Congress subjected two specific
classes to the remaining filed rate doctrine requirements that all other
classes were subjected to the requirements. 3 68 The inclusio rule rein-
forces the conclusion that Congress intended to only require limited
classes of carriers to abide by the remaining filed rate doctrine re-
quirements.3 69 Both the plain meaning rule and the inclusio rule
demonstrate that even though section 13702(a) includes some of the
original filed rate doctrine language, Congress intended to allow most
motor carriers in the interstate trucking industry to avoid the guide-
lines of the filed rate doctrine after the enactment of the ICCTA.370

Therefore, as one of the carriers not specifically included in section
13702(a), ABF was not bound by the remaining filed rate doctrine
language.3 7 1

Application of the Filed Rate Doctrine in Other Industries Is
Irrelevant

The Eighth Circuit further confused its analysis of the filed rate
doctrine by drawing a false analogy between the interstate trucking
industry and the communications industry.3 7 2 The false analogy
stems from the Eighth Circuit's reliance on American Telephone and
Telegraph Co. v. Central Office Telephone, Inc.373 ("AT&T") to support
its examination of the filed rate doctrine in Imports.3 74 In AT&T, the
Supreme Court examined the application of the filed rate doctrine con-
tained in the Communications Act of 1934375 ("Communications Act")
to a common carrier in the communications industry.37 6 As a part of
its analysis, the Supreme Court noted that the filed rate doctrine in
the Communications Act was based upon the provisions of the filed
rate doctrine in the Interstate Commerce Act ("ICA"). 3 77 In AT&T,

367. Compare Terrence, 132 F.3d at 1295 (stating that "[there is simply no logic to
the claim that the Compact's waiver of documentation and work requirements for
Palauans implies a broad waiver of all other exclusion provisions, including those
designed to exclude persons who have previously been deported or have engaged in
criminal conduct") with 49 U.S.C. § 13702(a) (designating only two specific classes that
the statute applied to).

368. 49 U.S.C. § 13702(a).
369. Id.
370. See supra notes 327-69 and accompanying text.
371. See supra notes 327-70 and accompanying text; see also Imports, 162 F.3d at

529-30.
372. See infra notes 373-405 and accompanying text.
373. 524 U.S. 214 (1998).
374. See Imports, 162 F.3d at 532-33 (noting that both the court and the dissent

extensively refer to AT&T v. Central Office Tel., Inc., 524 U.S. 214 (1998)).
375. Ch. 652, 48 Stat 1064 (1934).
376. AT&T, 524 U.S. at 216-17, 221-26.
377. Id. at 221-22.
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the United States Supreme Court determined that the filed rate doc-
trine barred the contract and tort claims of a telecommunications re-
seller who did not receive certain privileges the telecommunications
supplier promised to provide, in addition to the telecommunications
service the reseller purchased. 3 78 The Supreme Court reasoned that
even though the results of the filed rate doctrine may be harsh, the
law does not allow discriminatory privileges to be given to some cus-
tomers and not others. 379

The Eighth Circuit's reliance on AT&T is flawed because the
court failed to recognize that the federal regulatory schemes that gov-
ern the communications industry and the interstate trucking industry
are separate and not identical. 38 0 Even though the industries are dis-
tinct sectors of the economy, when Congress decided to regulate the
communications industry in 1934, it borrowed regulatory concepts
from the interstate commerce regulation (which encompasses the in-
testate trucking industry).38 l The ICA, enacted in 1887, had been in
existence for nearly 50 years by the time Congress enacted communi-
cations regulation.3 8 2 In addition, the ICA had created the first fed-
eral regulatory agency. 38 3 Therefore, it is not surprising that
Congress chose to use parts of the ICA to model a new comprehensive
regulatory scheme for the communications industry.38 4

One concept Congress borrowed from the ICA dealt with the regu-
lation of common carriers, companies whose services were open to the
general public. 38 5 Common carriers in the communications industry
were held to the same non-discriminatory standards as common carri-
ers engaged in interstate commerce. 38 6 As the Supreme Court recog-
nized in AT&T, the filed rate doctrine in the Communications Act was
essentially derived from the filed rate doctrine in the ICA.38 7 The
communications industry was not the only industry that borrowed the

378. Id. at 223-28.
379. Id. at 223-24.
380. See infra notes 381-405. Compare AT&T, 524 U.S. at 216-17 (finding that the

carrier, AT&T, was governed by the Communications Act of 1934 and the Federal Com-
munications Commission) with Imports, 162 F.3d at 530 (finding that the carrier, ABF,
was governed by the Interstate Commerce Act and the Interstate Commerce Commis-
sion/Surface Transportation Board).

381. AT&T, 524 U.S. at 221-23.
382. Samuel P. Delisi, Interstate Commerce Commission Regulation, 1887-1987: The

Carrier Viewpoint, 54 TRANSp. PRc. J. 262, 265-66 (1987).
383. Delisi, 54 TRANSP. PRmc. J. at 265-66.
384. See infra notes 381-83 and accompanying text.
385. 47 U.S.C. § 153(10) (Supp. III 1997); see supra notes 6-16 and accompanying

text.
386. 47 U.S.C. § 203 (1994).
387. AT&T, 524 U.S. at 221-23.
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filed rate doctrine from the ICA.388 One commentator stated that
"[t]he ICA's filed rate doctrine has been the touchstone of much con-
gressional regulation since the early twentieth century, 'forbid[ing] a
regulated entity [from charging] rates for its services other than those
properly filed with the appropriate federal regulatory authority."' 38 9

However, even though the origins of the filed rate doctrine of the
Communications Act can be linked to interstate commerce and, there-
fore, the interstate trucking industry, the similarities no longer exist
today.3 90 The framework of the filed rate doctrine that the Communi-
cations Act used as a model was drastically altered by the enactment
of the ICCTA. 39 1 The ICCTA effectively repealed the filed rate doc-
trine for the interstate trucking industry.39 2 In connection with the
doctrine's repeal, the ICCTA no longer recognizes the distinction be-
tween common carriers and other carriers, such as contract carri-
ers.39 3 Instead, the provisions of the ICCTA classify all of those
involved in the interstate trucking industry in the general class of mo-
tor carriers. 39 4 The Communications Act, on the other hand, contin-
ues to recognize common carriers. 3 95 In addition, section 203, the
provision of the Communications Act that contains the filed rate doc-
trine language, continues to apply to all common carriers regulated by
the Communications Act and the Federal Communications
Commission.

39 6

Consequently, even though the regulations governing interstate
commerce served as a model for similar provisions in the communica-
tions industry, due to the changes the ICCTA enacted, comparisons
between the two industries are not appropriate. 39 7 The filed rate doc-
trine that continues to generally apply in the communications indus-
try is very different from the limited application of the filed rate

388. Howard R. Rubin, Note, Reiter v. Cooper and Unreasonable Rates: Are Reports
of the Filed Rate Doctrine's Death Greatly Exaggerated?, 42 DuKE L.J. 905, 910 & n.22
(1993).

389. Rubin, 42 DuKE L.J. at 910 (citation omitted).
390. Compare AT&T, 524 U.S. at 216-17, 221-23 (examining a controversy in the

communications/long-distance industry governed under the Communications Act of
1934, which still recognizes the general application of the filed rate doctrine) with 49
U.S.C. § 13702(a) (applying the filed rate doctrine only to two specific classes of motor
carriers).

391. § 103, 109 Stat. at 852-53, 868-69.
392. See supra notes 196-208 and accompanying text.

393. 4 GOODS IN TRANSIT, supra note 283, § 5.02, at 20-22.
394. § 103, 109 Stat. at 852, 854.

395. 47 U.S.C. § 153(10).
396. 47 U.S.C. § 203.
397. See supra notes 390-96 and accompanying text; see infra notes 398-405 and

accompanying text.
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doctrine in the interstate trucking industry.3 98 In AT&T, the
Supreme Court cited and discussed interstate commerce cases to de-
termine the correct application of the filed rate doctrine, stating that
"the century-old 'filed rate doctrine' associated with the ICA tariff pro-
visions applies to the Communications Act as well."3 99 The Supreme
Court even cited Maislin to support the proposition that strict applica-
tion of the filed rate doctrine is mandatory regardless of harsh conse-
quences. 40 0 However, because the Supreme Court was examining a
carrier involved in the communications industry rather than the inter-
state commerce industry, it did not discuss the drastic statutory
changes that Congress enacted in the area of interstate trucking after
the Maislin decision. 40 1

It was not inappropriate for the Supreme Court to rely on inter-
state commerce cases that discussed the strict application of the filed
rate doctrine, because the strict application of the doctrine is still re-
quired under the Communications Act. 40 2 However, due to the
changes enacted in the ICCTA, not even the interstate commerce
cases cited in AT&T apply to the interstate trucking industry to-
day.40 3 Although the regulation of the two industries was similar in
the past, recent changes make comparisons between the communica-
tions industry and the interstate trucking industry inappropriate. 40 4

Therefore, the Supreme Court's conclusion that the filed rate doctrine
was applicable to a common carrier in the communications industry,
does not make the filed rate doctrine applicable to ABF, a motor car-
rier in the interstate trucking industry.4 05

398. Compare 47 U.S.C § 203 (continuing general application of the filed rate doc-
trine in the communications industry) with 49 U.S.C. § 13702(a) (limiting the applica-
tion of the filed rate doctrine in the interstate trucking industry to two types of
carriers).

399. AT&T, 524 U.S. at 222-24 (citations omitted).
400. Id. at 223 (citing Maislin, 497 U.S. at 127, 130-131).
401. Compare id. (discussing the filed rate doctrine and interstate commerce only up

to the 1990 Maislin decision) with supra notes 166-208 and accompanying text (discuss-
ing the enactment of the NRA, TIRRA, and the ICCTA in the years subsequent to the
1990 Maislin decision).

402. 47 U.S.C. § 203.
403. Compare 49 U.S.C § 13702(a) (applying the filed rate doctrine to only two spe-

cific types of carriers) with AT&T, 524 U.S. at 222-23 (citing interstate commerce cases
such as Maislin that applied the filed rate doctrine to all carriers in interstate com-
merce before the enactment of the ICCTA).

404. See supra notes 372-403 and accompanying text.
405. Compare Imports, 162 F.3d at 529 (examining a controversy in the trucking

industry) with AT&T, 524 U.S. at 216-17 (examining a controversy in the communica-
tions/long-distance industry).
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Regulations Do Not Validate Filed Rate Doctrine

The Eighth Circuit claimed that the filed rate doctrine was a de-
fense raised by ABF.40 6 However, ABF did not even argue that the
filed rate doctrine applied to their case.40 7 When discussing its tariff,
ABF only stated that it "maintained its tariff in compliance with fed-
eral law and regulations." 408 ABF did not cite section 13702(a) or the
prior sections of Title 49 that contained the filed rate doctrine source
language. 40 9 ABF noted the ICCTA's enactment by stating that:

49 C.F.R. [section] 1052.2 reads as follows: No common car-
rier of property subject to the provisions of Part II of the In-
terstate Commerce Act, except as otherwise provided in
[section] 1052.1, shall render any c.o.d. service unless such
carrier has published, posted and filed tariffs which contain
the rates, charges and rules governing such service, which
rules shall conform to the regulations in this part. Rules and
regulations of the former Interstate Commerce Commission
which agency was disbanded by the Interstate Commerce
Commission [Termination] Act of 1995, Public Law 104-88,
104 Congress, 1st Session (109 Stat. 803), continue until mod-
ified or revoked by the Surface Transportation Board of the
Federal Highway Administration, or as otherwise provided
herein.4

10

ABF was correct that the regulations promulgated by the ICC
were in force until they were altered or repealed by the STB.4 1 1 Sec-
tion 1052.2 was not altered by the STB until October of 1996, so at the
time of the Imports controversy, ABF was subject to the requirements
of section 1052.2.412 However, the language of section 1052.2 does not

406. Imports, 162 F.3d at 530.
407. See Appellant's Brief at 11-14, Imports, Etc., Ltd. v. ABF Freight Sys., Inc., 162

F.3d 528 (8th Cir. 1998) (No. 98-1780) (discussing the defenses of tariff incorporation
and tariff controlling conflicts between the tariff and the bill of lading).

408. Appellant's Brief at 14, Imports (No. 98-1780).
409. Appellant's Brief at 11-14, Imports (No. 98-1780).
410. Appellant's Brief at 12 n.1, Imports (No. 98-1780) (citing 49 C.F.R. § 1052.2

(1996).
411. § 204, 109 Stat. at 941-43 (stating the ICCTA's savings provisions).
412. See 49 C.F.R. § 1052.2 (1996) (requiring COD information to be contained in a

filed tariff, but not invoking the non-discriminatory rate charging requirements of the
filed rate doctrine); Motor Carrier Transportation; Redesignation of Regulations from
the Surface Transportation Board Pursuant to the ICC Termination Act of 1995, 61 Fed.
Reg. 54,706, 54,708 (1996) (redesignating §§ 1052.1 and 1052.2); Technical Amend-
ments to Former Interstate Commerce Commission Regulations in Accordance with the
ICC Termination Act of 1995, 62 Fed. Reg. 15,417, 15,419 (1997) (updating prior sec-
tions 1052.1 and 1052.2 to conform with the elimination of the filed rate doctrine in the
ICCTA). In October of 1996, sections 1052.1 and 1052.2 were redesignated to sections
377.101 and 377.103. 61 Fed. Reg. at 54,708 (1996). In April of 1997, both sections
were revised to "apply to the transportation by motor vehicle of c.o.d. shipments by all
common carriers of property subject to 49 U.S.C. 13702" rather than "part II of the In-
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invoke the filed rate doctrine.4 13 The regulation only requires that
COD information be contained in a filed tariff if the carrier provides
COD service. 4 14 The regulation does not require ABF to charge rates
or provide services listed in its filed tariff.4 15 Even though the regula-
tion still requires specific information to be "published, posted or
maintained," the regulation must be read in light of the provisions of
the ICCTA, which exclude carriers like ABF from the filed rate doc-
trine.4 16 Comparing the regulation to section 13702(a) demonstrates
that the regulation does not raise the issue of the filed rate doc-
trine.4 17 Specifically, none of the filed rate doctrine source language is
included in the regulation. 4 18 The savings clause of the ICCTA only
preserves those regulations which were consistent with the substan-
tive provisions of the ICCTA.4 19 Section 1052.2 is consistent with the
ICCTA in that it only requires that COD carriers list COD schedules
in their tariffs, and it does not preserve the filed rate doctrine.4 20

ABF's tariff, with its specific provisions regarding what types of pay-
ment would be accepted, satisfied the regulation's provisions.4 2 1

Because the regulation does not invoke nor preserve the filed rate
doctrine, it would be unreasonable to infer that ABF raised the filed
rate doctrine by including a reference to section 1052.2 in its brief.4 22

The only other notation in ABF's briefs that may have raised the filed
rate doctrine came in the carrier's reply brief which stated:

However, ABF's tariff does not allow a shipper to choose or
require a specific authorized form of payment. Avoiding pref-

terstate Commerce Act." 62 Fed. Reg. at 15,419 (1997). The 1997 changes were made to
"update outdated statutory references and otherwise harmonize the rules to conform
with changes enacted by the ICCTA." 62 Fed. Reg. at 15,417.

413. 49 C.F.R. § 1052.2.
414. Id.
415. See id. (requiring only that carriers include COD services in their tariffs).
416. Compare 49 C.F.R. § 1052.2 (requiring inclusion of COD services and rates in

tariffs) with 49 U.S.C. § 13702(a) (stating that only noncontiguous transportation and
household goods carriers are restricted by rate charging and filing requirements).

417. Compare 49 C.F.R. § 1052.2 (requiring inclusion of COD services and rates in
tariffs) with 49 U.S.C. § 13702(a) (stating that only noncontiguous transportation and
household goods carriers are restricted by rate charging and filing requirements).

418. Compare 49 C.F.R. §1052.2 (including no language resembling the filed rate
doctrine source language) with 49 U.S.C. 13702(a) (including the original filed rate doc-
trine source language that applies to only two types of motor carriers).

419. § 204, 109 Stat. at 941-43. In late 1996, section 1052.2 was redesignated to
§ 377.103. 61 Fed. Reg. at 54,708. A few months later, the section was changed to refer
to 49 U.S.C. § 13702 because "[t]his reflects the fact that only household goods carriers
and motor carriers engaged in domestic trade are still required to maintain tariffs fol-
lowing enactment of the ICCTA." 62 Fed. Reg. at 15,419.

420. 49 C.F.R. § 1052.2.
421. Appellant's Brief at 12, 14, Imports (No. 98-1780).
422. See supra notes 412-21 and accompanying text; see infra notes 423-28 and ac-

companying text; but see Imports, 162 F.3d at 530 (stating that "ABF invokes what is
commonly called the 'filed rate doctrine,' though it does not use those words").
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erential treatment and discrimination among members of the
shipping public and promoting uniformity of rates and serv-
ices, consistent with the common carrier's duty and obliga-
tion, is the primary purpose of tariffs. Any attempt by
Imports to deviate from ABF's COD tariff rules by restricting
the tariff is ineffective and unenforceable because it would
create discrimination between shippers. 42 3

In this statement, ABF makes a vague reference to the policy of the
filed rate doctrine. 4 24 All of ABF's arguments prior to this statement
focused on the incorporation of the tariff by reference and the control-
ling power of the tariff.4 25 Moreover, ABF did not mention the doc-
trine by name or cite the statutes the doctrine was drawn from.4 2 6

The court erroneously implied a filed rate doctrine defense from ABF's
vague reference to the underlying policies of the filed rate doctrine. 42 7

Even if the filed rated doctrine was raised a defense, Eighth Circuit
should have performed a more careful analysis of the relevant statu-
tory provisions instead of just assuming the long-standing provisions
still applied. 4 28

APPLYING THE FILED RATE DOCTRINE CONFUSED RATHER THAN

CLARIFIED THE NEW DEREGULATORY ENVIRONMENT

The Eighth Circuit's invocation of the filed rate doctrine in Im-
ports conflicted with the deregulatory environment in the interstate
trucking industry created by the ICCTA.4 29 Until the passage of the
MCA in 1980, the interstate trucking industry was recognized as a

423. Appellant's Reply Brief at 8, Imports, Etc., Ltd. v. ABF Freight Sys., Inc., 162
F.3d 528 (8th Cir. 1998) (No. 98-1780).

424. Id.; See Michael A. Rouse, Note, A Re-Evaluation of the 'Filed Rate' Doctrine in
Light of Revised Regulatory Policy and Carriers' Practices: INF, Ltd. v. Spectro Alloys
Corp., 23 CREIGHTON L. REV. 669, 669 (1990) (stating that the policy of the filed rate
doctrine is to prevent discrimination).

425. Appellant's Brief at 11-14, Imports (No. 98-1780) (arguing that the tariff was
incorporated into the bill of lading by reference and that it controlled the dispute); Ap-
pellant's Reply Brief at 4-8, Imports (No. 98-1780) (restating arguments regarding the
incorporation of the tariff and its controlling authority).

426. Appellant's Reply Brief at 8, Imports (No. 98-1780).
427. Compare Imports, 162 F.3d at 530 (stating that ABF raised the filed rate doc-

trine as a defense) with Appellant's Reply Brief at 8, Imports (No. 98-1780) (making
only a vague reference to the policies behind the filed rate doctrine but not raising the
statutes or the United States Supreme Court case law regarding the application of the
doctrine).

428. See supra notes 406-27 and accompanying text.
429. Compare Imports, 156 F.3d at 530-31 (discussing the application of the filed

rate doctrine to ABF) with H.R. REP. No. 104-311, at 91, 93 (1995), reprinted in 1995
U.S.C.C.A.N. 793, 803, 805 (stating that the ICCTA continues the effort of deregulation
in the motor carrier industry).
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heavily regulated industry.4 30 The "myriad of regulations" made the
industry's regulatory environment complex and confusing.43 1 Since
1980, Congress has attempted to deregulate the interstate trucking
industry through regulatory reform legislation.4 32 The 1995 addition
of the ICCTA further deregulated the industry and eliminated the
tariff filing requirements for nearly all classes of motor carriers. 43 3

Legislators, scholars, and industry analysts have all recognized that
the ICCTA essentially deregulated the interstate trucking industry
and repealed future application of the filed rate doctrine to almost all
motor carriers. 4 34 The doctrine now applies only to two specific
classes of motor carriers. 4 35 Under the ICCTA, almost all motor carri-
ers can negotiate rates without the bondage of tariffs and filed
rates.4 36 One scholar noted that the comprehensive deregulation af-

430. Project: Regulation Reform: A Survey of the Impact of Reregulation and Deregu-
lation on Selected Industries and Sectors, 47 ADMIN. L. REV. 461, 529-30 (1995) [herein-
after Project: Regulation Reform].

431. Project: Regulation Reform, 47 ADMIN. L. REV. at 530.
432. H.R. REP. No. 104-311, at 91-93 reprinted in 1995 U.S.C.C.A.N. at 803-05.
433. Id. at 84-85, reprinted in 1995 U.S.C.C.A.N. at 793, 796-97. Regarding the en-

actment of section 13702, the House Report states:
This section narrows the requirement to maintain tariffs to only two categories
of traffic; rates for movements by or with a water carrier in noncontiguous do-
mestic trade and movements of household goods paid for by the householder.
Tariff filings with the Panel are required only for a movement by or with a
water carrier in noncontiguous domestic trade and the requirements for the
comparison of tariff are streamlined and clarified. Carriers providing transpor-
tation of household goods paid for by the householder must publish tariffs and
maintain such tariffs for inspection, are bound by the terms of its tariff, and
transportation without a tariff is prohibited. This section also precludes the
possibility of any future undercharges by eliminating future tariff filings and
precluding any remaining filed tariffs from creating undercharges.

Id. at 113, reprinted in 1995 U.S.C.C.A.N. at 825.
434. See 141 CONG. REC. 15601 (daily ed. Dec. 22, 1995) (statement of Rep. Shuster)

(discussing the elimination of tariff filings and motor carrier industry deregulation); 4
GOODS IN TRANSIT, supra note 283, § 20.03[4], at 53 (stating that the tariff and rate
filing requirements have been effectively repealed); Fritz R. Kahn, Keogh's Demise, 37
TRANsp. J., Oct. 11, 1997, available in 1997 WL 19662331 (stating that the filed rate
doctrine has been repealed); Where are we going?, Distribution (Chilton Co.), June 1,
1996, at 12, available in 1996 WL 8881437 (quoting Daniel J. Sweeney) (discussing the
repeal of the filed rate doctrine); William W. Pugh, Questioning Jindel on LTL Pricing,
99 J. OF CoM. ABSTRACTS 4 (Feb. 1999) (discussing the repeal of the filed rate doctrine);
see supra notes 205-08 and accompanying text.

435. See 49 U.S.C. § 13702(a) (applying the remaining filed rate doctrine language
to only two classes of carriers: (1) carriers involved in noncontiguous domestic transpor-
tation and (2) carriers transporting household goods); see also 4 GooDs IN TRANSIT,
supra note 283, § 20.03[4], at 53 (stating that "[i]n effect, Congress repealed the require-
ment that motor common carriers of non-household goods file their rates").

436. See 49 U.S.C. § 13702(a) (abolishing the tariff requirements for all motor carri-
ers other than carriers of household goods and those involved in noncontiguous domes-
tic transportation); see also 4 GOODS IN TRANSIT, supra note 283, § 6.01[1], at 3 (stating
that "[clurrently, the ICC Termination Act has freed carriers, except for household
goods carriers and carriers engaged in so-called non-contiguous domestic transportation
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fected by the ICCTA "created a temporary difficulty in determining
how to approach many of the topics covered by the Act."4 3 7

However, in Imports, the Eighth Circuit further confused the der-
egulatory environment when it attempted to apply the filed rate doc-
trine to a situation where the doctrine was inapplicable. 4 38 The filed
rate doctrine, though effectively repealed, has not been completely
eliminated from the law governing motor carriers. 43 9 Unfortunately,
the Eighth Circuit, in Imports, failed to make the threshold determi-
nation of whether the tariff filing requirement continued to apply to
carriers such as ABF.440 Instead, the court assumed that all motor
common carriers were subject to the filed rate doctrine. 44 1 The court
did not even recognize that after the enactment of the ICCTA, carriers
are just described as motor carriers, not motor common carriers or mo-
tor contract carriers. 4 42 Additionally, the court erred by not providing
a thorough analysis of the characteristics of motor carriers required to
follow the filed rate doctrine after the enactment of the ICCTA,
thereby confusing rather than clarifying the law governing carrier/
shipper controversies. 44 3 ABF, the motor carrier involved in the Im-
ports controversy, was a type of motor carrier not bound by the filed
rate doctrine after the ICCTA's enactment. 44 4 Therefore, the Imports
court had the opportunity to demonstrate the type of analysis applica-
ble to a controversy involving a carrier not bound by the filed rate
doctrine.44 5 However, the Eighth Circuit deferred to the filed rate
doctrine even though it did not apply. 44 6

... from the requirement to file tariffs and has permitted carriers to enter into contracts
with shippers which are substantially deregulated").

437. 4 GoODS IN TRANSIT, supra note 283, § 21.00, at 4.
438. See Imports, 162 F.3d at 529-32 (analyzing the application of the filed rate doc-

trine to the controversy even though ABF was involved in transporting merchandise
between contiguous states).

439. See 4 GoODS IN TRANSIT, supra note 283, § 20.03[4], at 53 (stating that the
tariff and the rate filing requirements are effectively repealed); but see 49 U.S.C.
§ 13702(a) (applying parts of the original filed rate doctrine only to noncontiguous do-
mestic transportation and household goods carriers).

440. Imports, 162 F.3d at 530 (determining that because ABF was a motor common
carrier, the filed rate doctrine applied).

441. Id.
442. 4 GoODS IN TRANSIT, supra note 283, § 5.02, at 20-21.
443. Compare 49 U.S.C. § 13702(a) (requiring that the section applies only to two

specific types of carriers) with Imports, 162 F.3d at 530 (stating only that section
13702(a) applied to ABF because it was a motor common carrier under section 13501).

444. See supra notes 310-25 and accompanying text.
445. Compare Imports, 162 F.3d. at 529 (stating that agreement was entered on

July 9, 1996) with §2, 109 Stat. 803 (stating that the effective date of the Act was Janu-
ary 1, 1996).

446. Compare Imports, 162 F.3d. at 529 (determining that ABF was covered by sec-
tion 13702(a)'s filed rate doctrine provisions) with 49 U.S.C. § 13702(a) (requiring only
two types of carriers abide by the filed rate doctrine language in the section).
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After examining the filed rate doctrine, the Eighth Circuit applied
a contract analysis to the Imports controversy. 44 7 Given the bill of
lading's status as a contract between the shipper and carrier, a con-
tract analysis was appropriate in the absence of the filed rate doc-
trine.448 One industry analyst stated that "[tioday, of course, the filed
rate doctrine no longer exists; the carrier's sole right to collect its
charges, and the shipper's sole duty to pay, is contractual."4 49 The
same analyst also stated that "with tariffs no longer filed or enforced
as a matter of law, carrier's entitlement to their charges, and shippers'
obligation to pay, is based only on the contract between them-the bill
of lading. '450 In Imports, the court examined broad contract concepts
such as the incorporation of the tariff into the bill of lading, the con-
flict between the documents, and the use of completing or supplement-
ing terms.45 1 Eventually, the court ruled that shippers can contract
for specific terms on the bill of lading.4 52

Although the Eighth Circuit applied a contract analysis to the is-
sue in Imports, the decision confuses the new law governing carriers
and shippers, because the court only attempted to perform the con-
tract analysis after deferring to the filed rate doctrine. 4 53 A transpor-
tation attorney recently criticized the decision for its deference to the
inapplicable filed rate doctrine. 45 4 The attorney stated that "[s]ome
court decisions.., overlook major changes in transportation law, erro-
neously applying the 'filed-rate doctrine' on shipments that were
moved after the Interstate Commerce Commission's tariff-filing re-
quirements were repealed. See, for example, Imports, Etc., Ltd. v.
ABF Freight System, Inc., 162 F.3d 528 (8th Cir. 1998)."4 55 Because of
the deference to the filed rate doctrine, the court was unable to sepa-

447. See Imports, 162 F.3d at 531-32.
448. Id. at 529 (referring to the bill of lading as an agreement); see 49 U.S.C.

§ 13702(a) (applying the filed rate doctrine language only to noncontiguous domestic
transportation and household goods carriers).

449. Freight Charge Liability, Traffic World, Aug. 9, 1999 at 46.
450. Is Broker Default Shipper's Liability?, TRAFFIC WORLD, June 14, 1999, at 54

(discussing contract analysis in carrier/shipper controversies); see also Deceptive Prac-
tices' Suits, TRAFFIC WORLD, May 17, 1999, at 46 (stating that contract analysis has
replaced the filed rate doctrine).

451. Imports, 162 F.3d at 531.
452. Id. at 531-32.
453. Id. at 530-32 (applying a contract analysis after discussing and distinguishing

the filed rate doctrine); see infra notes 454-73 and accompanying text (discussing the
confusion caused by the use of the inapplicable filed rate doctrine in the Imports
decision).

454. William J. Augello, Watch Those Dates!, LOGISTICS MGMT. & DISTRIB. REP., Sep.
30, 1999, at 37.

455. Augello, LOGISTICS MGMT. & DISTRIB. REP. at 37.
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rate its contract analysis from its filed rate doctrine analysis. 456 For
example, when the court applied the contract concepts of conflicting
and supplementing terms, rather than examining straight contract
cases, it reverted back to the filed rate doctrine analysis and cited
cases discussing the impact of contract provisions on filed rates. 45 7

The court stated that "[ciontract terms regarding acceptable types of
COD payment similarly do not affect filed rates."4 58 The court even
concluded its contract analysis by discussing and distinguishing the
filed rate doctrine.4 5 9

The Eighth Circuit's contract analysis was so commingled with its
filed rate doctrine analysis that it is difficult to distinguish the two. 460

Therefore, although the court attempted to apply a contract analysis
to the issue, the decision lacks clarity.46 1 Subsequent courts who rec-
ognize that the filed rate doctrine no longer generally applies to motor
carriers will have difficulty using the Imports decision for guidance,
because Imports' contract analysis is not free of the inapplicable filed
rate doctrine. 46 2 While the Eighth Circuit was correct in employing a
contract analysis, the court's analysis is too deferential to inapplicable
law to serve as a model for the way carrier/shipper controversies
should be decided in the new deregulatory environment. 4 63

In addition, the Eighth Circuit's contract analysis was superfi-
cial.4 64 The court only referred to broad contract concepts without
thoroughly analyzing them.4 65 The only case law the court cited con-
cerned contracts and the filed rate doctrine. 4 66 The court's deference

456. Compare id. (stating that the court erroneously applied the filed rate doctrine
in Imports) with Freight Charge Liability, TRAFFIC WORLD, Aug. 9, 1999, at 46 (stating
that the carrier/shipper rate is solely contractual) and Imports, 162 F.3d at 531-32 (com-
bining a filed rate doctrine analysis with a contract analysis).

457. Imports, 162 F.3d at 531-32.
458. Id. at 531.
459. Id.
460. Id. at 530-32.
461. Compare id. (applying both a contract analysis and a filed rate doctrine analy-

sis to the controversy in Imports) with Augello, LOGISTICS MGMT. & DISTRIB. REP. at 37
(stating that the Imports court "overlook[ed] major changes in transportation law").

462. Compare Augello, LOGISTICS MGMT. & DISTRlB. REP. at 37 (discussing the filed
rate doctrine in conjunction with contract principles) with 49 U.S.C. § 13702(a) (limiting
the application of the filed rate doctrine to carriers carrying household goods or carriers
not involved in contiguous domestic transportation).

463. Compare Augello, LOGISTICS MGMT. & DISTRIB. REP. at 37 (stating that it was
erroneous to apply the filed rate doctrine in Imports) with Freight Charge Liability,
TRAFFIC WORLD, Aug. 9, 1999, at 46 (stating that the carrier/shipper rate is solely con-
tractual) and Imports, 162 F.3d at 531-32 (combining a filed rate doctrine analysis with
a contract analysis).

464. See infra notes 465-73 and accompanying text.
465. Imports, 162 F.3d at 531-32.
466. See generally id. (discussing and citing only cases that examined both the filed

rate doctrine and contract principles).
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to the filed rate doctrine prevented the court from performing a com-
plete contract analysis of the conflict between the bill of lading and the
tariff.46 7 Once the court determined that the filed rate doctrine did
not apply, it used an incomplete contract analysis merely as a means
of supporting its decision. 46 8

As a consequence of the court's erroneous assumption that the is-
sue involved the filed rate doctrine, the court also erred when it deter-
mined that the agreement was valid under general contract principles
because the filed rate doctrine did not prohibit the agreement. 46 9

While the court may have been correct that the contract was valid, the
court cited no cases discussing only contract principles to support its
conclusion.4 70 In addition, the dissent raised the issue of whether ad-
ditional consideration was necessary for the special service of collect-
ing a specific type of COD payment.47 1 Although the issue may not
have altered the court's decision, it is an example of the type of issues
the court should have considered had it performed a complete contract
analysis.4 7 2 Because the contract analysis was both deferential and
inadequate, the Imports decision is of little value as a model for future
court decisions involving the deregulated trucking industry. 47 3

CONCLUSION

In Imports, Etc., Ltd. v. ABF Freight System, Inc.,474 the Eighth
Circuit was faced with a dispute between a motor carrier and a ship-
per.4 7 5 The shipper claimed that the carrier breached the parties' con-
tract by accepting a form of COD payment other than the form
specified on the bill of lading.476 The carrier, however, claimed that

467. Compare id. (focusing primarily on the filed rate doctrine rather than a con-
tract analysis) with Is Broker Default Shipper's Liability?, TRAFFIC WORLD, June 14,
1999, at 54 (discussing that carrier/shipper controversies are contractual controversies
and the focus should be on the bill of lading).

468. Imports, 162 F.3d at 531-32.
469. Compare id. (attempting to apply the filed rate doctrine to a carrier not covered

under 49 U.S.C. § 13702(a)) with 49 U.S.C. § 13702(a) (limiting the application of the
filed rate doctrine to carriers carrying household goods or carriers not involved in con-
tiguous domestic transportation).

470. See generally Imports, 162 F.3d at 531-32 (discussing and citing only cases that
examined both the filed rate doctrine and contract principles).

471. Imports, 162 F.3d at 532.
472. Compare id. at 530-32 (stating and applying broad contract principles without

an in depth analysis or discussion of cases decided on pure contract principles and not
the filed rate doctrine) with Imports, 162 F.3d at 532 (Beam, J., dissenting) (arguing
that additional contract principles such as lack of additional consideration should have
been considered).

473. See supra notes 429-72 and accompanying text.
474. 162 F.3d 528 (8th Cir. 1998).
475. Imports, Etc., Ltd. v. ABF Freight Sys., Inc., 162 F.3d 528, 529 (8th Cir. 1998).
476. Imports, 162 F.3d at 529.
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the form of COD payment it collected complied with the contract be-
cause the contract incorporated the terms of the carrier's tariff into
the bill of lading.47 7 The carrier's tariff listed the form of COD pay-
ment the carrier collected as one of four acceptable types of pay-
ment. 47 8 Therefore, the carrier claimed that it did not breach the
contract. 47 9 The Eighth Circuit disagreed and held that the shipper
could contract for a specific and more secure form of payment on the
bill of lading.48 0 The court determined that because the carrier did
not provide the service contracted for, the carrier was liable to the
shipper for the amount of the COD payment. 48 1 Even though the
Eighth Circuit eventually used contract principles to make its deci-
sion, the court distinguished the filed rate doctrine before attempting
any contract analysis. 48 2 In addition, the dissent primarily disagreed
with the court's opinion because he strongly believed the filed rate doc-
trine governed the situation. 48 3

Although the Eighth Circuit did not find the filed rate doctrine
determinative of the issue in Imports, the court should not have even
addressed the doctrine. 48 4 Had the court more carefully examined the
statutory authority for the filed rate doctrine, the court would have
discovered that the filed rate doctrine no longer applies to all motor
carriers.4 8 5 Rules of statutory construction demonstrate that the Im-
ports court was mistaken when it attempted to apply the filed rate
doctrine to the motor carrier involved.4 8 6 In addition, the fact that the
doctrine is still applicable in other industries has no effect on the doc-
trine's applicability in the interstate trucking industry. 48 7 By defer-
ring to the filed rate doctrine, a doctrine that no longer applied to the
carrier involved, the Imports court confused the law rather than clari-
fying the new deregulatory environment. 48 8

As with any major change in the law, it will be difficult to disman-
tle the jumbled regulatory environment of the interstate trucking in-
dustry now that the filed rate doctrine has been effectively eliminated.
The Eighth Circuit had an opportunity in Imports to provide guidance
to other courts on how such controversies should be handled absent

477. Id. at 531.
478. Id. at 529-31.
479. Id. at 529.
480. Id. at 531-32.
481. Id. at 529.
482. Id. at 530-31.
483. Id. at 532-33.
484. See supra notes 280-428 and accompanying text.
485. See supra notes 280-325 and accompanying text.
486. See supra notes 326-71 and accompanying text.
487. See supra notes 372-405 and accompanying text.
488. See supra notes 429-73 and accompanying text.
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the filed rate doctrine in the area of interstate trucking. This was a
unique opportunity because the Imports controversy actually began
shortly after the effective date of the ICCTA, giving the appellate
court the perfect chance to examine the new law and give guidance in
its application. Unfortunately, the opportunity was squandered.
Clearly, the Eighth Circuit should have made a more careful analysis
of the relevant statutory provisions instead of just assuming the long-
standing provisions still applied. The deference both the Eighth Cir-
cuit and the dissent paid to the filed rate doctrine misdirected the at-
tention and analysis of the court. Rather than providing a strong
contract analysis of the issue, the Eighth Circuit's attention was di-
verted to discussions over whether or not a moot doctrine would apply.
Though the court did eventually resolve the issue with a contract
analysis, gaps existed in the court's contract analysis that may have
been eliminated if the court had not focused on the application of the
filed rate doctrine. Subsequent courts deciding carrier/shipper contro-
versies should focus on expanding the contract analysis Imports at-
tempted to use and avoid the temptation to defer to a inapplicable
doctrine that will only confuse the decision.

Obviously the elimination of the filed rate doctrine and the other
provisions of the ICCTA will not solve all of the problems regarding
the interstate trucking industry. Any new deregulatory environment
brings its own problems to an industry. Carriers, shippers, regulatory
bodies and the judiciary will need to realign their procedures to deal
with the deregulation. The change from a regulatory environment to
a deregulatory environment can itself be very confusing. By failing to
acknowledge and address the effective repeal of the filed rate doctrine
and the deregulation of the industry, the Imports court only added to
the confusion. Rather than aid in solving the problems inherent in
changing from a regulated to a deregulated environment, the Imports
case identified another pitfall of the new deregulatory environment of
the interstate trucking industry: courts who are unwilling to let go of
the filed rate doctrine.

Jennifer J. Long - '01
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