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I. INTRODUCTION

Immunizations are imperative for society's health and safety.' It
is well settled that individual rights must be subordinated to the com-
pelling state interest of protecting society from the spread of disease. 2

Furthermore, the Supreme Court decided that a government entity
may adopt compulsory immunization programs to protect the health
and safety of the public long ago. 3 However, some religious beliefs re-
quire that a person abstain from immunizations.4 The Establishment
Clause of the Constitution prohibits Congress from making laws that
respect an establishment of religion or laws that prohibit the free ex-
ercise of religion.5 In attempting to honor the First Amendment
rights of individuals with religious objections to immunization, some
states allow exemptions from mandatory immunization laws.6 How-
ever, legislatures endeavor to limit the number of exemptions given to
individuals with religious objections to immunizations so as to prevent
an outbreak of disease in an effort to protect public health.7

1. See Jacobson v. Massachusetts, 197 U.S. 11, 25-26, 35 (1905) (stating the
state's police power allows the state to enact health laws to protect the health and safety
of the citizenry).

2. See Jacobson, 197 U.S. at 26 (quoting Hannibal & St. J. R. Co. v. Husen, 95
U.S. 465, 471 (1877), that "persons and property are subjected to all kinds of restraints
and burdens in order to secure the general comfort, health, and prosperity of the state").

3. Jacobson, 197 U.S. at 26.
4. See, e.g., N.Y. State Assem. A00883, 2009 Leg Sess., available at http:llassem-

bly.state.ny.uslegbn=A00883 (indicating states continue to recognize the religious be-
liefs that do not coincide with mandatory immunization).

5. U.S. CONST. amend. I.
6. 39 AM. JuR. 2D Health § 70 (2008).
7. See, e.g., McCarthy v. Boozman (McCarthy), 212 F. Supp. 2d 945, 947 (W.D.

Ark. 2002) (showing a method previously employed by the Arkansas General Assembly
in permitting religious exemptions).
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In McCarthy v. Ozark School Districts the United States Court of
Appeals for the Eighth Circuit stated that the issues were moot in
district court decisions which struck a religious exemption to Arkan-
sas Code Annotated section 6-18-702(a) (hereinafter the "Statute") as
unconstitutional under the First Amendment. 9 The plaintiffs in the
district court decisions originally brought a claim against the Director
of the Arkansas Department of Health for disallowing the plaintiffs'
children to attend school because they did not qualify for a religious
exemption from immunization under the Statute. 10 The children did
not qualify for the Statute's religious exemption because the Statute
required the objectors to belong to a "recognized church or religious
denomination."" The district courts severed the Statute's religious
exemption provision, from the remaining provisions of the statute, af-
ter determining that it violated the First Amendment. 1 2 Not only did
the district courts' rulings prevent the plaintiffs from receiving relief
in the form of a religious exemption from the Statute's immunization
requirements for their children, but the district courts' rulings also
required any individual who previously enjoyed a religious exemption
from the Statute's immunization requirement to receive the required
immunizations in order to attend school.' 3 However, the Arkansas
General Assembly created a new provision that allowed exemption
from the Statute's mandatory immunization requirement based on
any religious or philosophical objections before the Eighth Circuit had
a chance to review the lower courts' holdings. 14

This Note will first examine the background and effectiveness of
immunization laws. 15 This Note will then establish that, although the
plaintiffs received their relief, the Arkansas General Assembly re-
acted poorly to the district courts' holdings. 16 Specifically, the Arkan-
sas General Assembly reacted poorly to the district courts' holdings
because allowing any individual who professes philosophical objec-
tions to immunizations to have an exemption from a mandatory im-
munization statute undermines the overall purpose of the
immunization statute and puts society at risk.17 This Note will argue

8. 359 F.3d 1029 (8th Cir. 2004).
9. McCarthy v. Ozark Sch. Dist. (Ozark), 359 F.3d 1029, 1031-32 (8th Cir. 2004).

10. Ozark, 359 F.3d at 1032.
11. Id. at 1031-32.
12. Id. at 1032.
13. Id. at 1032-33.
14. Id. at 1032. The Eighth Circuit did not evaluate the merits of the schoolchil-

dren's claims because of the Arkansas General Assembly's amendment to the statute.
Id.

15. See infra notes 149-207, 319-33 and accompanying text.
16. See infra notes 347-54 and accompanying text.
17. See infra notes 347-54 and accompanying text.
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that where a legislature requires the existence of a religious exemp-
tion to a mandatory immunization statute, the exemption should be
narrow enough so that it does not undermine the overall purpose of
the mandatory immunization requirement by allowing too many ex-
emptions; however, a religious exemption to a mandatory immuniza-
tion statute cannot be so narrow that it violates the Constitution. 8

This Note will ultimately establish that the district courts did not ap-
ply Arkansas' Separability of Provisions statute correctly because the
district courts struck the Statute's entire religious exemption provi-
sion instead of striking merely the unconstitutional words in the Stat-
ute's provision. Therefore, this Note concludes that the district courts
failed to curtail any further problems with the Statute's immunization
exemption provision. 19

II. BACKGROUND

In McCarthy v. Ozark School District,20 several Arkansas schools
barred or threatened several children with removal from school for not
comporting with Arkansas' mandatory immunization requirement as
proscribed in Arkansas Code Annotated section 6-18-702(a) (hereinaf-
ter the "Statute").2 1 Specifically, the Arkansas schools barred or
threatened six children with removal from school for not receiving
their age appropriate Hepatitis B immunizations. 2 2 The Statute re-
quired that all school children receive their age appropriate immuni-
zations, including Hepatitis B, in order to be admitted into school.2 3

The Statute allowed for a religious exemption from immunization;
however the Statute's religious exemption exclusively extended to rec-
ognized religious denominations or churches. 24 The parents and
guardians of the six school children refused to have their children im-
munized in accordance with their respective religious or philosophical
beliefs. 25 However, in McCarthy v. Boozman,26 the United States Dis-
trict Court for the Western District of Arkansas stated that Dan Mc-

18. See infra notes 358-69, 373-82, 384-91, 393, 395, 398-403, 406-17 and accompa-
nying text.

19. See infra notes 418-29, 433-61 and accompanying text.
20. 359 F.3d 1029 (8th Cir. 2004).
21. McCarthy v. Ozark Sch. Dist. (Ozark), 359 F.3d 1029, 1031-32 (8th Cir. 2004).
22. Ozark, 359 F.3d at 1032; McCarthy v. Boozman (McCarthy), 212 F. Supp. 2d

945, 946 (Ark. 2002); Boone v. Boozman, 217 F. Supp. 2d 938, 941 (E.D. Ark. 2002);
Brock v. Boozman, No. 01CV00760, 2002 WL 1972086, *1 (E.D. Ark. Aug. 12, 2002).
Ozark includes a consolidation of appeals from the Eastern and Western Districts of
Arkansas from which the sum of several children and their parents or guardians
brought their claims. Id.

23. Ozark, 359 F.3d at 1031; McCarthy, 212 F. Supp. 2d at 947.
24. McCarthy, 212 F. Supp. 2d at 946, 947 (emphasis added).
25. Ozark, 359 F.3d at 1032.
26. 212 F. Supp. 2d 945 (W.D. Ark. 2002).

20091
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Carthy's daughter did not qualify for a religious exemption under the
Statute because she did not belong to a recognized religious denomina-
tion. 27 In McCarthy, the district court stated that the Statute's
mandatory immunization requirement was constitutional but invali-
dated and severed the Statute's religious exemption provision. 28

Soon after the district court's findings in McCarthy, Cynthia
Boone and Susan Brock brought two separate actions in the United
States District Court for the Eastern District of Arkansas challenging
the Statute's religious exemption provision. 29 Like Dan McCarthy's
daughter, Arkansas schools barred or threatened to remove Cynthia
Boone's and Susan Brock's children from attending school because
Boone and Brock would not allow their children to be immunized in
accordance with the Statute due to their religious beliefs. 30

A. SEVERAL UNITED STATES DISTRICT COURT CASES FROM THE

EASTERN AND WESTERN DISTRICTS OF ARKANSAS LED TO

MCCARTHY v. OZARK SCHOOL DISTRICT

1. McCarthy v. Boozman: The Western District Struck Down the
Religious Exemption Provision of Arkansas' Mandatory
Immunization Statute Because it Violated the
Establishment Clause of the Constitution

In McCarthy v. Boozman,3 1 the United States District Court for
the Western District of Arkansas held that the religious exemption
provision of Arkansas' mandatory immunization statute was unconsti-
tutional. 3 2 In McCarthy, Dan McCarthy, on behalf of his minor
daughter, brought suit against Fay Boozman, the Director the Arkan-
sas Department of Health, when his daughter was removed from
school for not having her immunizations. 3 3 The immunizations were
required by Arkansas Code Annotated section 6-18-702(a) (hereinafter
the "Statute") which denied children admission to school without proof
of immunization. 34 Though Dan McCarthy objected to the immuniza-
tion due to religious beliefs, and a religious exemption was available
through the Statute, the Arkansas Department of Health ("Depart-

27. McCarthy, 212 F. Supp. 2d at 946.
28. Id. at 948, 949, 950.
29. Brock, 2002 WL 1972086, at *1; Boone v. Boozman, 217 F. Supp. 2d 938, 941

(E.D. Ark. 2002).
30. Brock, 2002 WL 1972086 at *2; Boone, 217 F. Supp. 2d at 941.
31. 212 F. Supp. 2d 945 (W.D. Ark. 2002).
32. McCarthy v. Boozman (McCarthy), 212 F. Supp. 2d 945, 947 (W.D. Ark. 2002).
33. McCarthy. 212 F. Supp. 2d at 946.
34. Id. at 947.
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ment of Health") determined that Dan McCarthy's daughter did not
qualify for the Statute's religious exemption. 35

Specifically, the Statute's religious exemption was only available
to parents who object "on the grounds that immunization conflicts
with the religious tenets and practices of a recognized church or relig-
ious denomination of which the parent . . .is an adherent or mem-
ber."3 6 Additionally, the Department of Health reviewed applications
for the Statute's religious exemption and decided whether to grant the
exemptions. 37 When reviewing applications for the Statute's religious
exemption, the Department of Health considered the church's address,
the church's written constitution, the number of members in the de-
nomination, the times and locations of regular meetings, a written
proclamation of beliefs for the denomination, and any legal documents
filed with the government. 38 Furthermore, the Department of
Health's application form declared that philosophical or personal re-
sistance to the Statute's immunization requirement, without detailed
doctrinal inconsistency, is not a legitimate basis for an exemption. 3 9

Ultimately, the Department of Health denied Dan McCarthy's ap-
plication for a religious exemption from the Statute because Dan Mc-
Carthy could not show any official affiliation with a recognized
denomination or any information concerning the tenets and practices
thereof.40 Dan McCarthy also failed to provide a notarized statement
from a church official or any other church affiliation documents. 4 1

Each of the aforementioned deficiencies resulted in the Department of
Health denying Dan McCarthy's application for a religious exemption
from the Statute. 4 2

However, the United States District Court for the Western Dis-
trict of Arkansas struck the religious exemption portion of the Statute
in McCarthy because it violated the Free Exercise Clause and Estab-
lishment Clause of the Constitution. 43 The district court held that the
remaining portions of the Statute were constitutional and remained in
full force. 4 4 In arriving at its conclusion, the district court evaluated:

35. Id.
36. H.B. 1650, 81st Gen. Assem., Reg. Sess. (Ark. 1997).
37. McCarthy, 212 F. Supp. 2d at 947.
38. Id.
39. Id.
40. Id. at 947. On the form provided by the Department of Health under church

affiliation, Dan McCarthy marked "N/A." Id.
41. Id.
42. Id.
43. Id. at 950. Dan McCarthy's claim was granted because the religious exemption

provision was stricken as violating the First Amendment, and denied in part because
the remaining mandatory immunization requirement was unaffected and McCarthy's
child was still required to be immunized. Id.

44. Id. at 950.

2009]
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(i) the immunization requirement's constitutionality; (ii) the religious
exemption's constitutionality; and (iii) the severability of the different
portions of the statute. 45 The district court acknowledged the consti-
tutionality of mandatory immunization requirements because of the
compelling state interest in protecting the health and safety of society
from the spread of disease subjugates individual rights such as relig-
ious freedoms. 4 6 The district court went on to note that a state was
not obligated to offer a religious exemption to an immunization re-
quirement.47 Thus, in McCarthy, the district court determined that
the immunization requirement for school children was constitution-
ally valid. 48

In McCarthy, the district court further concluded that the relig-
ious exemption provision of the Statute was unconstitutional.4 9 The
district court employed the analysis utilized in Lemon v. Kurtzman5 °

to determine whether the religious exemption violated the Establish-
ment Clause of the Constitution. 51 The test utilized in Lemon (the
"Lemon Test") was whether: (i) there was a secular purpose for adopt-
ing the statute; (ii) whether the statute's primary effect inhibits or
advances religion; and (iii) whether the statute creates excessive en-
tanglement between government and religion. 52

The district court in McCarthy reasoned that the Arkansas Gen-
eral Assembly may have had a secular purpose for enacting a religious
exemption to the Statute that was limited to recognized religious de-
nominations. 53 The district court stated that the Arkansas General
Assembly possibly intended to prevent claims of exemption from the
Statute based on personal animus toward immunization as opposed to
sincerely held religious beliefs. 54 However, the district court did not
agree that the Statute's religious exemption satisfied the remaining
two portions of the Lemon Test. 55 The district court reasoned that the
Statute's religious exemption failed to satisfy the Lemon Test's second
prong because its primary effect was to prevent individuals with genu-
ine religious beliefs from receiving the exemption based on their lack

45. Id. at 948-50.
46. Id. at 948.
47. Id.
48. Id. at 949-50.
49. Id. at 949.
50. 403 U.S. 602 (1971).
51. McCarthy, 212 F. Supp. 2d at 948.
52. See id. (showing the test under the Establishment Clause for state action that

does not facially discriminate); see also Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971)
(stating the Lemon test is a less stringent test than strict scrutiny that is applied to
facially discriminating state action).

53. McCarthy, 212 F. Supp. 2d at 948.
54. Id. at 948-49.
55. Id. at 949.

[Vol. 42



MANDATORY IMMUNIZATION

of membership in a denomination.5 6 Further, the district court rea-
soned that the Statute's religious exemption failed to satisfy the third
prong of the Lemon Test because the religious exemption required the
State of Arkansas to plunge into religious tenets and doctrines in or-
der to verify if a denomination or church was worthy of recognition. 5 7

Similar to its treatment regarding the Establishment Clause of
the Constitution, the district court found that the Statute's religious
exemption also failed to satisfy the Free Exercise Clause of the First
Amendment. 5 s Citing Larson v. Valente,59 the district court stated
that any law which facially shows denominational predilection may
only be upheld if it is shored up by a compelling state interest to jus-
tify discrimination against the religious autonomy of those who do not
frequent an accepted church or denomination. 60 Based on the viola-
tion of the Establishment Clause and Free Exercise Clause, the dis-
trict court stated that the Statute's religious exemption was
unconstitutional .61

In Arkansas, if a statute contains an invalid provision, the invalid
provision is stricken while the valid portion of the statute remains in-
tact so long as the remaining statute is workable as law.6 2 Therefore,
the district court determined that the language of the Statute indi-
cated that the principle purpose of the Statute was to establish a com-
prehensive immunization program for school children.6 3 The district
court regarded the Statute's religious exemption as secondary to the
overriding purpose of the Statute and thus severed the Statute's en-
tire religious exemption, which was found to be unconstitutional, from
the balance of the otherwise constitutional immunization
requirement.

6 4

Though Dan McCarthy's claim was successful in that the religious
exemption was struck down, the district court's holding offered no real
relief for McCarthy because the exemption was severed from the rest
of the statute and Dan McCarthy's daughter remained subject to the

56. Id. This failed the test for the second prong because the exemption's primary
effect was to inhibit those with non-recognized religious beliefs from the exemption. Id.

57. Id.
58. Id. The Department of Health could not show any interest for discriminating

against religious freedoms based on what the state decides is an officially recognized
religion. Id.

59. 456 U.S. 228 (1982).
60. McCarthy, 212 F. Supp. 2d at 949 (citations omitted); Larson v. Valente, 456

U.S. 228, 246-47 (1982).
61. McCarthy, 212 F. Supp. 2d at 949.
62. Id. at 949-50.
63. Id. at 949.
64. Id. at 949-50. The dominant purpose of the statute was to establish a compre-

hensive immunization program and even without the religious exemption provision, the
statute's dominant purpose was nonetheless capable of execution. Id.

2009]
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immunization requirement in order to attend school. 65 Thus, McCar-
thy's only recourse, as the district court admonished, was to communi-
cate with the Arkansas General Assembly so that the legislature could
enact an appropriate religious exemption for the Statute's immuniza-
tion requirement.

6 6

2. Boone v. Boozman: The Eastern District of Arkansas Held the
Religious Exemption Portion of the Statute
Unconstitutional

In Boone v. Boozman,67 the Eastern District of Arkansas found
that the Statute's religious exemption was constitutionally invalid.68

In Boone, Cynthia Boone ("Boone") brought an action against Fay
Boozman ("Boozman"), the Director of the Department of Health, and
the Cabot School District because Boone's daughter was barred from
school for failing to comply with the Statute's Hepatitis B immuniza-
tion requirement. 6 9 Boone objected to the dispensation of the Hepati-
tis B immunization to her daughter due to Boone's religious beliefs. 70

However, because of a screening process administered by the Depart-
ment of Health, Boone's application for a religious exemption to the
Statute was denied.7 1

Specifically, the Department of Health determined which appli-
cants seeking the Statute's religious exemption met the recognized re-
ligion requirement. 72 Further, of the applicants who satisfied the
requirement, the Department of Health was charged with determin-
ing which applicants had an actual conflict with their tenets and prac-
tices of their religion in connection with the Statute's immunization
requirement. 7 3 The Department of Health, through Boozman, deter-
mined that Boone's daughter did not qualify for the religious exemp-
tion because Boone did not frequent a recognized religious
denomination that officially opposed immunization. 74

Boozman and the Cabot School District argued, among other is-
sues, that the Statute mandating immunization was valid and consti-
tutional and the religious exemption portion of the statute was also

65. Id. at 950.
66. Id.
67. 217 F. Supp. 2d 938 (E.D. Ark. 2002).
68. Boone v. Boozman, 217 F. Supp. 2d 938, 950 (E.D. Ark. 2002).
69. Boone, 217 F. Supp. 2d at 950.
70. Id. at 942.
71. Id. at 943. The Department of Health used a form that inquired whether the

applicant met the qualifications for a recognized religious denomination. Id.
72. Id.
73. Id.
74. Id. at 943.
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constitutional.7 5 However, Boone claimed that there was no religious
neutrality in the religious exemption portion of the statute.76 Boone
further argued that coercing Ashley Boone, Boone's daughter, to be
immunized would violate Boone's religious beliefs, parental rights,
medical freedom, and her daughter's personal autonomy rights. 77

The district court first determined that Boone's religious convic-
tions were sincere.7 8 Additionally, the district court stated that be-
liefs must be based on religion in order to be protected by the First
Amendment.7 9 The district court also stated that Boone's distinctive
religious beliefs merited First Amendment protection despite perhaps
being illogical, unacceptable, or unbelievable.8 0 Therefore, the district
court restricted its evaluation of Boone's religious beliefs to whether
her beliefs were ingenuous.8 1

Boone stated in an affidavit that her beliefs did not come from
membership in any church, but rather her beliefs came from an inti-
mate relationship with God in which she received revelations on a reg-
ular basis.8 2 Boone's abhorrence of immunization was compounded by
her belief that an angel visited her and specifically explained that
Boone ought to be careful in the way she raised her children.8 3 Fur-
thermore, Boone stated that she initially failed to understand the an-
gelic message and was frightened to comport with the angel's
admonition.8 4 Therefore, Boone allowed her children to be immunized
in earlier stages of their lives.8 5 Subsequent to the earlier immuniza-
tions, Boone stated that she understood the angel's message to be cen-
tered on immunization.8 6 Boone also stated that her understanding
that the angel's message centered on immunization emboldened her to
not allow her daughter, Ashley Boone, to be immunized with the Hep-
atitis B vaccine.8 7 Boone supported her compliance with the angel's
admonition with the notion that vaccinations are elements of a plan
founded by the Devil.88 Due to the fact that Hepatitis B can be trans-

75. Id. at 944. Cabot School District is where Boone's daughter was attending
school. Id.

76. Id.
77. Id.
78. Id. at 945.
79. Id. at 944; see also Thomas v. Review Bd., 450 U.S. 707, 713 (1981) (stating the

First Amendment's religion clauses only protect beliefs based on religion).
80. Boone, 217 F. Supp. 2d at 944 (citations omitted).
81. Id.
82. Id. at 944-45.
83. Id. at 945.
84. Id.
85. Id. (indicating the angel's revelations had been occurring over a long period of

time, and Boone did not always understand the angel's revelations).
86. Id.
87. Id. at 944-45.
88. Id.

2009] 785
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mitted by way of intravenous drug use and unprotected sexual rela-
tions, Boone believed the Devil encourages students to engage in the
aforementioned immoral behaviors through implementation of
mandatory immunizations.8 9 Upon weighing Boone's reasons for op-
posing immunizations, the district court decided that Boone's beliefs
were sincere and that Boone's beliefs necessitated a determination of
whether the Statute infringed upon Boone's First Amendment
rights.90

Using the Lemon Test, Boone argued that the Statute was in di-
rect conflict with the Establishment Clause of the Constitution. 9 1

Under the Lemon Test analysis, for an Establishment Clause chal-
lenge to be successful: (i) a statute must have a legislative purpose
that is secular in nature; (ii) the primary effect of the statute must
neither inhibit nor advance religion; and (iii) the statute must avoid
excessive entanglement with government and religion.9 2

Under the secular legislative purpose section of the Lemon Test,
the district court, in Boone, reasoned that the Statute's purpose in
abandoning religious neutrality must be a motive other than religious
bias.93 Boozman and the Department of Health asserted that their
secular purpose in enforcing the Statute's religious exemption was to
alleviate pressure on those individuals who do have religious objec-
tions to immunization, and allow the individuals to attend school.94

The district court rejected the notion that this permissive accommoda-
tion of individuals with religious objections to immunization had a
secular purpose other than religious bias because the Statute's exemp-
tion exclusively applied to recognized, as opposed to unrecognized,
religions.95

Analyzing the primary effects of a statute under the Lemon Test
requires that the statute neither inhibit nor advance religion. 96 The
district court in Boone reasoned that a religious exemption impermis-
sibly inhibits or advances religion "only if it imposes a substantial bur-
den on non-beneficiaries, or provides a benefit to religious believers

89. Id. Intravenous drug use and unprotected sex are not the only means by which
Hepatitis B may be transmitted, HEPATITIS FOUNDATION INT'L, Information Sheet, Hep-
atitis B (2008), http://www.hepfi.org/pdfs/HBV-max-08.pdf; however, these were the
reasons proffered by Boone to support her belief that immunization against Hepatitis B
is part of the Devil's plan. Id.

90. Id.
91. Id. at 945-46. (referencing Lemon v. Kurtzman, 403 U.S. 602 (1971)).
92. Id. at 946.
93. Id. The secular purpose requirement of the Lemon test focuses on preventing

the government entity from disregarding neutrality and promoting a point of view re-
garding religion. Id.

94. Id. at 947.
95. Id.
96. Id. at 944.
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without providing a corresponding benefit to a large number of non-
religious groups or individuals."97 Boozman and the Department of
Health defined the benefit at stake in Boone as the ability to attend
school.98 Ultimately, the district court reasoned that the Statute bur-
dened Boone as a religious person, and the State, by allowing exemp-
tion to some individuals and not to other individuals based on the
public view of some religious beliefs over other religious beliefs. 9 9 The
district court also concluded that the Statute bestowed a benefit on
religious individuals without affording a similar benefit to non-relig-
ious individuals.10 0 The Statute did not give the benefit of attending
school to students with religious objections who did not belong to a
recognized denomination.10 1 Thus, the district court reasoned that
the statute failed the second portion of the Lemon Test.10 2

Additionally, the district court in Boone determined that the Stat-
ute failed the entanglement portion of the Lemon Test because, as part
of an individual's application for exemption from the Statute, the De-
partment of Health considered how many members the religion had
worldwide, where the religion's meetings were held, and whether the
parent or guardian was a member in good standing with the
church. 10 3  Furthermore, the Department of Health evaluated
whether a denomination's tenets and practices were sufficiently clear
about the denomination's position regarding immunization. 10 4 There-
fore, the district court stated that the Statute created excessive gov-
ernment entanglement with religion and thus found that the Statute's
religious exemption violated the Establishment Clause of the
Constitution.

1 0 5

Subsequently, the district court in Boone examined the Free Exer-
cise Clause of the First Amendment and found that the state is not
constitutionally permitted to allow some individuals to freely exercise
their religious rights while inhibiting other individuals from freely ex-
ercising their religious rights on a capricious basis. 10 6 The district
court cited the rule in Larson which propagated that a facially dis-

97. See id. at 948 (quoting Children's Health Care is a Duty, Inc. v. Min de Parle,
212 F.3d 1084, 1095 (8th Cir. 2000) (emphasis added)).

98. Boone, 217 F. Supp. 2d at 948.
99. Id. at 949.

100. Id.
101. Id. By not affording a benefit based on religious adherence, the statute's pri-

mary effect was to discriminate based on religion. Id.
102. See id. at 948-49 (providing the test for the second prong of the Lemon test

analysis and applying the facts of the case to the test).
103. Boone, 217 F. Supp. 2d at 950.
104. Id. at 949-50.
105. Id. at 950.
106. Id. at 951. Boone's argument was the statute's exemption limited the statute's

availability to only those recognized churches or religious denominations. Id.
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criminatory law is upheld only if it is sustained by a compelling state
interest.107 The district court found no compelling state interest for
upholding the Statute's religious exemption under the Free Exercise
Clause. 108

Like McCarthy, the district court in Boone severed the invalidated
religious exemption provision from the remainder of the Statute. 10 9

Boone requested the district court rewrite a workable religious exemp-
tion into the statute, but the court refused to do so. 110 According to
the district court, it could not create a broader exemption than con-
templated by the Arkansas General Assembly. 1 ' Rather, the district
court reasoned that Arkansas law required that the district court
eliminate the Statute's religious exemption from the rest of the Stat-
ute.1 12 Therefore, the district court severed the Statute's invalid re-
ligious exemption from the rest of the Statute, leaving the Statute's
immunization requirement without a religious exemption. 113

3. Brock v. Boozman: The Eastern District Denied Susan Brock's
Motion for Summary Judgment Because the Statute's
Religious Exemption had been Struck Down as
Unconstitutional

In Brock v. Boozman, 1 4 the United States District Court for the
Eastern District of Arkansas held that to the extent that the Statute's
religious exemption was previously invalidated, Susan Brock's motion
for summary judgment was moot. 115 In Brock, Susan Brock ("Brock")
also challenged the Statute and its religious exemption. 1 16 After re-
fusing to be immunized, the school districts in which Brock's children
attended school sent correspondences to Brock stating that Brock's
children would be removed from school if they were not immunized. 117

Brock was a member of St. Mary's Catholic Church. 118 Brock ar-
gued that it was her Christian belief that her children should not re-
ceive the Hepatitis B vaccine because the only protection her children

107. See Boone, 217 F. Supp. 2d at 951 (referencing Larson, 456 U.S. at 244-45).
108. Boone, 217 F. Supp. 2d at 951.
109. Id. at 952.
110. Id. at 954.
111. Id. at 952.
112. See id. (referencing ARK. CODE ANN. § 1-2-117 (2008) which provides any por-

tion of an Arkansas statute declared invalid does not affect the remaining portions of
the statute; on the contrary, the remaining portions have full force and effect).

113. Boone, 217 F. Supp. 2d at 952.
114. No. 01CV00760, 2002 WL 1972086 (E.D. Ark. Aug. 12, 2002).
115. Brock v. Boozman, No. 01CV00760, 2002 WL 1972086, at * 9 (E.D. Ark. Aug.

12, 2002).
116. Brock, 2002 WL 1972086, at *1.
117. Id.
118. Id. at *2.
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needed was to "take up the full armor of God that [they] may be able to
resist in the evil day."1 19 Because Hepatitis B spreads through con-
tact between bodily fluids and blood of an infected individual, and
means of transmitting the disease include engaging in sexual rela-
tions and intravenous drug use, Brock believed she should refrain
from allowing her children to be vaccinated because doing so would
teach her children that drug use and sexual promiscuity was an ac-
ceptable lifestyle. 120 In a myriad of quoted scripture, Brock fervently
stated that immunizing her children was against her religious be-
liefs. 121 Though Brock was a member of St. Mary's Catholic Church,
the Department of Health denied her application for a religious ex-
emption to the Statute. 12 2 The Department of Health stated that it
would not award religious exemptions to the Statute due to personal
religious beliefs and the Department of Health would not award relig-
ious exemptions to the Statute because Brock's antagonism against
immunization was not shared by her denomination. 1 23 However, be-
cause the district court previously found the Statute's religious ex-
emption provision unconstitutional in Boone, and because Brock's
arguments concerning the religious exemption were very similar to
Boone's, the district court simply drew the same conclusion. 12 4

Brock also unsuccessfully asserted that under the Free Exercise
Clause, regardless of the validity of the Statute's religious exemption,
the existence of the Statute's medical exemption required the State to
provide a religious exemption as well.12 5 In considering Brock's claim
under the Free Exercise Clause, the district court noted that a neutral
law which applies generally, like the Statute's immunization require-
ment, does not need a compelling state interest to be valid even if
there is an incidental burden placed on a religious practice. 126 The
Statute's ultimate purpose was to protect public health and safety
which the Statute's medical exemption furthered in that it protected
the health and safety of the individuals who may be seriously injured
or disabled if exposed to the vaccine. 127 Additionally, the district
court stated that the Arkansas General Assembly understood that en-

119. See id. (quoting Ephesians 6:13-14).
120. Brock, 2002 WL 1972086, at *2.
121. Id. In the opinion, Susan Brock is said to have quoted Ephesians 6:13-14, 1

Corinthians 6:19-20, and 1 Thessalonians 5:22. Id.
122. Id.

123. Id. at *2.
124. Id. at *4.
125. Id. at *5.
126. Id. at *7.
127. Id. at *7-*8.
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forcing the Statute without any medical exemption provision would be
unjust and oppressive. 128

In sum, the district court determined that the Statute and the
Statute's medical exemption furthered the State of Arkansas' interest
in protecting its public's health and safety. 129 Furthermore, the dis-
trict court determined that allowing a medical, albeit secular, exemp-
tion to the Statute did not necessitate a religious exemption.130
Finally, the district court stated that because it had previously found
the Statute's religious exemption provision constitutional, and the re-
mainder of the Statute to remain in full force, Brock's motion for sum-
mary judgment was denied as moot.13 1

B. MCCARTHY V. OZARK SCHOOL DISTRICT: THE EIGHTH CIRCUIT

FOUND THAT APPEALS MOOT WHEN THE ARKANSAS GENERAL

ASSEMBLY BROADENED THE IMMUNIZATION STATUTE

McCarthy v. Ozark School District,13 2 the United States Court of
Appeals for the Eighth Circuit determined that the consolidated ap-
peals from the Arkansas district court cases were moot when the Ar-
kansas General Assembly changed the wording of Arkansas Code
Annotated section 6-18-702(a) (hereinafter the "Statute").133 In
Ozark, the Eighth Circuit arranged the parties by combining them
into respective groups.1 3 4 Parents and school children, including the
children who were barred from school for not receiving the Statute's
required Hepatitis B vaccination, comprised the first group which the
Eighth Circuit referred to as the Schoolchildren. 135 The Arkansas De-
partments of Health and Education, including Fay Boozman and vari-
ous other officials from the two state departments, made up the
second group which the Eighth Circuit called the Officials. 136 Finally,
the third group consisted of individual Arkansas school districts which
the Eighth Circuit referred to as School Districts. 137

The Eighth Circuit recognized that in each case the Schoolchil-
dren alleged that they adhered to sincere religious beliefs which pro-
hibited their children from receiving the Hepatitis B immunization. 13 8

However, two of the Schoolchildren did not belong to a recognized re-

128. Id. at *8.
129. Id.
130. Id.
131. Id. at *4, *9.
132. 359 F.3d 1029 (8th Cir. 2004).
133. McCarthy v. Ozark Sch. Dist. (Ozark), 359 F.3d 1029, 1029 (8th Cir. 2004).
134. Ozark, 359 F.3d at 1032.
135. Id.
136. Id.
137. Id.
138. Id. at 1032.
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ligious denomination while the third belonged to a denomination
whose tenets did not officially oppose the Hepatitis B immuniza-
tion. 139 The Eighth Circuit assumed, for the purposes of its analysis,
that the Schoolchildren's beliefs were nonetheless sincere. 140 The
Eighth Circuit also acknowledged the emptiness of the Schoolchil-
dren's victory when the district court stated that their holding failed
to afford any actual relief to the Schoolchildren. 1 41 The failure of the
district courts decisions to afford any actual relief to the Schoolchil-
dren occurred because the Schoolchildren were still required to be im-
munized even though the district courts struck down the Statute's
religious exemption provision. 1 42 The United States District Court for
the Eastern District of Arkansas refused to create a workable relig-
ious exemption to the Statute even though it acknowledged the Ar-
kansas General Assembly's attempt to provide a religious exemption
where one was not required. 14 3 The Eighth Circuit added that the
district court's decision carries understandable concern for individuals
who previously enjoyed an exemption to the Statute's provisions based
on religion because the Schoolchildren's victory not only solidified the
Schoolchildren's own distressing situations, but also endangered the
religious exemptions for all other individuals who did satisfy the
Health Department's prerequisites.14 4

Pending the outcome of the appeals, the Eighth Circuit entered a
temporary stay that allowed the Schoolchildren to attended school un-
til the appeal was resolved. 145 Upon conclusion of the oral arguments,
the Schoolchildren followed the district courts' admonitions to convey
their concerns to the Arkansas General Assembly. 14 6 In response, the
Arkansas General Assembly changed the language of the Statute's ex-
emption provision to omit any mention of recognized religions and to
create a broader exemption founded on religious or philosophical be-
liefs. 147 Based on the relief sought by the Schoolchildren, the scope of
the relief granted by the Arkansas General Assembly, and the lack of
other possible options for relief, the Eighth Circuit determined that

139. Id. The immunization statute required that those seeking exemption from im-
munization show ties to a recognized religious denomination in which the practices and
tenets oppose immunization. Id.

140. Id.
141. Id.

142. Id. at 1032-33.
143. Boone v. Boozman, 217 F. Supp. 2d 938, 952 (E.D. Ark. 2002).

144. See Ozark, 359 F.3d at 1032-33 (noting the schoolchildren's concern regarding
the situation in which they found themselves after the district courts' decisions).

145. Id. at 1033-34.

146. Id. at 1034.
147. Id.
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there was no live case or controversy and thereafter dismissed the
claims as moot. 148

C. MANDATORY IMMUNIZATIONS AND EXEMPTIONS

1. Historical Benefits of Vaccination and the Dangers Associated
with the Current Trend of Opting Out of Mandatory
Immunizations

In 1796, Edward Jenner exposed his son and other children to
cowpox pus which inoculated the children against smallpox.149 Since
1796, advancements in immunizations have protected humans from a
myriad of diseases including polio, measles, and even hepatitis B. 150

However, there is an increasing belief that immunization may be more
harmful to children than beneficial. 15 1 Confusion over the balance be-
tween the benefits and risks of immunizations has encouraged many
parents to not allow their children to be immunized. 152 Parents
whose children are not immunized may believe that so long as most of
the other children are immunized, there is not much risk to their own
children. 15 3 However, pockets of unimmunized children create a
heightened potential for outbreak.15 4 Travelling to places where peo-
ple choose not to be immunized creates a risk for children who have
not been immunized. 155 For example, the number of measles cases in
the United States is rising such that there were sixty-four cases of
measles reported from January to May 2008.156

Millions have been saved from the effects of disease through the
advent of vaccination inoculation. 15 7 Although immunizations may
carry inherent risks, the benefits from immunizations have persuaded
all fifty states to create laws of compulsory immunization. 158 Along
with compulsory immunization, almost all fifty states have enacted

148. Ozark, 359 F.3d at 1036 (indicating that by providing a philosophical exemp-
tion all of the schoolchildren could receive exemption from immunization without hav-
ing to show adherence to a recognized religion).

149. Alice Park, How Safe Are Vaccines?, TIME (May 21, 2008), available at http:/l
www.time.com/time/health/article/0,8599,1808438,00.html.

150. Id.
151. Id.
152. Id. (stating autism has been linked to vaccination which has contributed to

increasing opt-outs).
153. Id.
154. Id.
155. Id. In countries like Switzerland that have a high number of intentionally

unimmunized people, there is a risk of transmission of vaccine-preventable disease to
the unimmunized traveler. Id.

156. Id.
157. Steve P. Calandrillo, Vanishing Vaccinations: Why Are So Many Americans

Opting Out of Vaccinating Their Children?, 37 U. MICH. J.L. REFORM 353, 353 (2004).
158. Id.
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exemptions to mandatory immunization requirements in an effort to
balance between safeguarding public welfare and respecting individ-
ual rights. 159 Complacency and fears of medical complications includ-
ing autism encourage some Americans to avoid immunizing their
children. 160 Many parents are not immunizing their children, even
when state immunization requirements exist, by seeking legal reme-
dies including religious and philosophical exemptions.' 6 1 Increases in
the number of philosophical and religious exemptions to state man-
dated immunization requirements have the potential to create disease
outbreaks. 16 2 Many individuals believe that if all other individuals
are immunized, herd immunity will protect the individual without the
individual having to be immunized. 16 3 However, this notion of herd
immunity would not be true if society did not maintain a sufficient
number of vaccinated individuals. 16 4 When too many individuals in a
given local community opt out of immunization, there is a potential for
outbreak. 165

2. Jacobson v. Commonwealth of Massachusetts: The Supreme
Court Established that by way of the State's Police Power,
the State may Enact Programs of Compulsory Immunization

In Jacobson v. Commonwealth of Massachusetts,16 6 the Supreme
Court held that a state may enact programs of compulsory immuniza-
tion in order to further the public safety and health. 167 In Jacobson,
the Board of Health for the City of Cambridge ("Board of Health") re-
quired immunization of all individuals with the smallpox vaccine be-
cause a widespread distribution of individuals in Cambridge
contracted the disease. 168 Henning Jacobson ("Jacobson") refused to
be immunized under Cambridge's mandate and was brought under
criminal complaint in Massachusetts. 16 9 Jacobson pled not guilty to
the criminal complaint and stated that he had a right to not be immu-
nized.' 7 0 The government showed evidence that the chairman of the
Board of Health offered to vaccinate Jacobson free of charge and also

159. Id.
160. Id. The author points to several factors that may influence parents to not vacci-

nate their children. Id.
161. Id.
162. Id. at 417.
163. Id. at 419.
164. Id.
165. See id. at 421-22 (stating where there are higher numbers of unvaccinated peo-

ple, pockets of disease may spring up).
166. 197 U.S. 11 (1905).
167. Jacobson v. Massachusetts, 197 U.S. 11, 24-25 (1905).
168. Jacobson, 197 U.S. at 12-13.
169. Id. at 13.
170. Id.
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informed Jacobson that if he refused to be immunized, he would be
prosecuted. 17 1 The trial court sentenced Jacobson to pay a five-dollar
fine and ordered Jacobson be held in police custody so long as he did
not pay the fine.17 2 Jacobson appealed to the Supreme Judicial Court
of Massachusetts claiming that Cambridge's immunization statute vi-
olated the United States Constitution and the Constitution of Massa-
chusetts. 1 73 The Supreme Judicial Court of Massachusetts held that
the mandatory immunization statute was constitutional and that the
trial court did not err.'7 4 The Supreme Judicial Court of Massachu-
setts reasoned that it could not invalidate the statute on constitu-
tional grounds simply because the Court disagreed with the
legislators who drafted the statute regarding whether immunization
benefits the welfare of the commonwealth. 17 5

The United States Supreme Court stated that the power under
which a state enacts a statute is the police power. 176 Although the
Supreme Court refrained from defining the limits of the state's police
power, it emphatically recognized the state's authority to enact any
health and quarantine laws within the borders of the state. 177 The
Supreme Court reinforced the idea that the police power of a state
must protect the public health and safety. 178 The Supreme Court also
determined that a state may create local bodies to administer health
laws in order to help safeguard the public health and safety. 17 9 The
method of accomplishing the state's public health objectives is within
the state's discretion but the state cannot infringe any right protected
by the Constitution.18 0

Although Jacobson insisted Massachusetts invaded his individual
freedom by imprisoning him for refusing to submit to the mandatory
immunization, the Supreme Court stated that liberty proffered by the
Constitution does not give an absolute right in each person to be en-
tirely liberated from state control. 18 1 Additionally, Jacobson argued
that the state's method of protecting its local communities against dis-
ease was oppressive, arbitrary, and unreasonable.' 8 2 Nevertheless,
the Supreme Court stated that it was the state's duty was to protect

171. Id.
172. Id. Jacobson continued to refuse vaccination. Id.
173. Commonwealth v. Pear, 66 N.E. 719, 720 (Mass. 1903).
174. Pear, 66 N.E. at 722.
175. Id. at 721.
176. Jacobson, 197 U.S. at 24-25.
177. Id. at 25.
178. Id.
179. Id.
180. Id. The state police power must yield to the federal power under the Constitu-

tion in case of conflict between the two. Id.
181. Id.
182. Id. at 25-26.
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the welfare, comfort, and safety of the public and not to subordinate
the interests of the public at large to the wishes or convenience of the
individual.1 8 3 The Supreme Court stated that an individual may
rightfully assert personal freedoms in some instances, but the state is
burdened with the duty of conserving the safety of its people and that
often outweighs the convenience of the individual.1 8 4 The Supreme
Court in Jacobson firmly stated that immunization is a means of
shielding the public against disease and that no court is justified in
disregarding the action of a state legislature simply due to the court's
attitude that the particular method was not the best for certain
individuals.18

5

3. The Current Arkansas Immunization Requirement for School
Children Allows for Medical, Religious, and
Philosophical Exemption from Immunization

The Arkansas General Assembly amended the invalidated relig-
ious exemption provision contained in Arkansas Code Annotated Sec-
tion 6-18-702(a) (hereinafter the "Statute"). 18 6 The Arkansas General
Assembly amended the Statute in that it omitted the Statute's text
which contained a reference to recognized religions or denominations
and it also added a broader exemption to the Statute including not
only religious objectors, but also those individuals who professed a
philosophical objection to the immunization requirement. 18 7 The
Statute's current immunization requirement reads as follows: "Except
as otherwise provided by law, no infant or child shall be admitted to a
public or private school.., who has not been age-appropriately immu-
nized . . .as designated by the State Board of Health."'88 The Stat-
ute's current exemption provision now reads "[t]his section shall not
apply if the parents or legal guardians of that child object thereto on
the grounds that immunization conflicts with the religious or philo-
sophical beliefs of the parent or guardian."1 8 9 The Statute's exemp-
tion provision is followed by the rules of obtaining a religious or
philosophical exemption to the Statute's immunization require-
ment. 190

183. Id.
184. Id. at 26.
185. Id. at 34-35.
186. McCarthy v. Ozark Sch. Dist. (Ozark), 359 F.3d 1029, 1034 (2004).
187. Ozark, 359 F.3d at 1034.
188. ARK. CODE ANN. § 6-18-702(a) (2008).
189. ARK. CODE ANN. § 6-18-702(d)(4)(A).

190. ARK. CODE ANN. § 6-18-702(d)(4)(B-D).
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4. Arkansas Code Section 20-7-306: The Arkansas General
Assembly Currently Statistically Tracks the Number of
Unimmunized Schoolchildren Under the New Religious
Exemption Provision and the Areas in Which Such
Schoolchildren Live

Under Arkansas Code Annotated Section 20-7-306, the Director of
the Arkansas Health Department (the "Director") tracks instances of
vaccine-preventable disease.19 1 The Director reports the instances of
vaccine-preventable disease outbreaks to the Governor of Arkan-
sas. 192 More specifically, the Director reports every six months to the
Governor of Arkansas regarding the geographic patterns of those
schoolchildren with exemption from the Statute, vaccination rates of
schoolchildren, and vaccine-preventable disease cases seen in
schoolchildren. 193

5. Arkansas' Statute's Previous Immunization Requirement, as
Evaluated by the District Courts, Required that all Students
Seeking a Religious Exemption Must be Adherents to a State
Recognized Religious Organization

Prior to the Arkansas General Assembly's amendment of the Stat-
ute, individuals seeking an exemption from the Statute's require-
ments were only allowed an exemption for medical or religious
reasons. 194 The Statute's medical and religious exemptions were en-
forced by the State of Arkansas. 19 5 Arkansas regulated individuals'
use of the Statute's medical exemptions by requiring an objecting indi-
vidual to obtain a certificate from a health officer to the effect that a
disability contraindicated vaccination, provided that the exemption
did not apply if the disability were removed.19 6 The Statute's relig-
ious exemption was limited in scope in that it allowed only religiously
motivated objections in which the objecting individual's religion or de-
nomination was recognized by the State of Arkansas. 19 7 Arkansas
evaluated whether a religion was officially recognized based on the
Arkansas Department of Health's inquiry into several factors includ-
ing location of meetings and times, number of members in the relig-

191. ARK. CODE ANN. § 20-7-306 (2008).
192. § 20-7-306.
193. § 20-7-306(c)(1)(A)(i)-(ii).
194. See H.B. 1650, 81st Gen. Assem., Reg. Sess. (Ark. 1997) (stating section 6-18-

702 required that no child shall be admitted to school who has not been immunized,
unless verified medical reasons impede immunization, that such should be acknowl-
edged by a licensed physician or a public health department, and that religious exemp-
tion was allowed if the objector frequented a recognized religious denomination).

195. Ark. H.B. 1650.
196. Id.
197. Id.
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ious organization, the church organization or constitution, written
theological beliefs, and church legal documents. 198 However, the Stat-
ute's religious exemption provision was struck down in 2002 by the
United States District Courts for the Eastern and Western Districts of
Arkansas due to conflicts with the First Amendment. 19 9

6. State Statutes and Administrative Regulations Define the
Religious Exemption Policies Among the Fifty States and
the District of Columbia

Exemptions to mandatory immunization laws are not uniform
among the states.20 0 There are arguably six types of non-medical ex-
emptions to immunization laws among the states, including states
that do not offer a non-medical exemption at all.2 0 1 Mississippi and
West Virginia are the only states that currently do not allow non-med-

198. McCarthy v. Boozman (McCarthy), 212 F. Supp. 2d 945, 947 (W.D. Ark. 2002).
199. McCarthy, 212 F. Supp. 2d. at 949; Boone v. Boozman, 217 F. Supp. 2d 938,

950, 951 (E.D. Ark. 2002); Brock v. Boozman, No. 01CV00760, 2002 WL 1972086, at *4
(E.D. Ark. Aug. 12, 2002).

200. See, e.g., R.I. GEN. LAWS § 16-38-2(a) (2009) ("Every person upon entering any
public or private school ... shall furnish to the administrative head of the school evi-
dence that the person has been immunized against any diseases . . .or a certificate
signed by the.., parent or guardian stating that immunization and/or testing for com-
municable diseases is contrary to that person's religious beliefs."); HAw. REV. STAT.
§ 302A-1156(2) (2009) (stating an immunization exemption may be granted if a parent
objects to immunization in writing indicating a conflict with the parent's bona fide relig-
ious practices and tenets, and only upon showing a school official appropriate evidence
of the exemption); 225 ILL. COMP. STAT. 10/7(15)(h) (2009) (stating immunization stan-
dards must "include appropriate exemptions for children whose parents object thereto
on the grounds that they conflict with the tenets and practices of a recognized church or
religious organization, of which the parent is an adherent or member, and for children
who should not be subjected to immunization for clinical reasons").

201. See MIss. CODE ANN. § 41-23-37 (2009) (noting that immunization exemption is
available based on medical reasons if a certificate from a duly licensed physician is
given to the local health officer indicating that the exemption will not cause to the com-
munity undue risk, but stating nothing about extending exemption based on non-medi-
cal reasons); COLO. REV. STAT. ANN. § 25-4-903(2)(b) (West 2009) (stating the
immunization exemption is available if a statement is signed and submitted by the par-
ent attesting that the student adheres to a religious belief opposing immunization); MD.
CODE ANN., EDUC. § 7-403(b) (1-2) (West 2009) ("[A] child whose parent or guardian
objects to immunization on the ground that it conflicts with the parent's or guardian's
bona fide religious beliefs and practices may not be required to present a physician's
certification of immunization in order to be admitted to school."); NEB. REV. STAT. § 79-
221(2) (2008) ("Immunization shall not be required for a student's enrollment in any
school in this state if he or she submits .. .[an affidavit signed by the student ...
stating that the immunization conflicts with the tenets and practice of a recognized
religious denomination of which the student is an adherent or member or that immuni-
zation conflicts with the personal and sincerely followed religious beliefs of the stu-
dent"); ARK. CODE ANN. § 6-18-702(b)(4)(a) (West 2006) (stating immunization is not
mandatory if "the parents or legal guardian of that child object thereto on the grounds
that immunization conflicts with the religious or philosophical beliefs of the parent or
guardian").
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ical exemptions to their immunization laws.20 2 More than half of the
states in the Union, including the District of Columbia, offer non-med-
ical exemptions to their immunization laws so long as the parent/
guardian submits a written statement that the parent/guardian's, or
child's, religious convictions are contrary to immunization. 20 3 One

202. See Miss. CODE ANN. § 41-23-37 (noting the immunization exemption is availa-
ble based on medical reasons if a certificate from a duly licensed physician is given to
the local health officer indicating that the exemption will not cause to the community
undue risk, but stating nothing about extending exemption based on non-medical rea-
sons); see also W. VA. CODE § 16-3-4 (2009) (noting parents shall be guilty of a misde-
meanor if they refuse to allow their child to be immunized if they cannot provide
documentation from a physician demonstrating that vaccination is impossible or im-
proper, and stating nothing regarding exemption based on non-medical grounds).

203. See ALA. CODE § 16-30-3 (2008) (stating immunization is not required if "the
parent or guardian objects in writing that such immunization conflicts with his or her
religious practices and tenets); ALASKA STAT. § 14.30.125 (2009) (requiring immuniza-
tion); ALASKA ADMIN. CODE tit. 4, § 06.055 (2009) (requiring a signed affidavit by the
child's parent attesting there is a conflict between immunization and the practices and
tenets of the church which the applicant is a member); CoLo. REV. STAT. ANN. § 25-4-
903(2)(b) (West 2009) (stating the immunization exemption is allowable if a parent or
guardian submits a signed writing that the student adheres to a religion whose teach-
ings oppose immunization, or if the parent or guardian has a personal belief that is
opposed to immunization); CONN. GEN. STAT. ANN. § 10-204a(3) (West 2008) (requiring a
statement that immunization is contrary to the child's religious beliefs); DEL. CODE
ANN. tit. 14 § 131 (2009) (requiring an affidavit stating immunization is contrary to the
student's religious beliefs); D.C. CODE § 38-506 (2009) (requiring a written statement
immunization violates the child's religious beliefs); FLA. STAT. ANN. § 1003.22 (West
2009) (same); GA. CODE ANN. § 20-2-771(e) (West 2008) (requiring an affidavit affirming
the child belongs to a religion that opposes immunization); IDAHO CODE ANN. § 39-4802
(2009) (requiring a signed statement the child opposes immunization due to religious
beliefs); KAN. STAT. ANN. § 72-5209(b)(2) (2008) (same); Ky. REV. STAT. ANN. § 214.036
(West 2009) (stating immunization is not required if a written sworn statement oppos-
ing immunization on religious grounds is submitted); MAss. GEN. LAWS ANN. ch. 76,
§ 15 (West 2009) (requiring a statement in writing that immunization and the child's
religious beliefs conflict); MICH. COMP. LAWS ANN. § 333.9215(2) (West 2009) (stating an
immunization exemption is allowed if a parent submits a written statement stating im-
munization requirements cannot be met due to religious convictions); Mo. ANN. STAT.
§ 167.181(3) (2009) (same); MONT. CODE ANN. § 20-5-405 (2007) (requiring a notarized
affidavit stating the signer's religious beliefs conflict with immunization); NEV. REV.
STAT. § 432A.240 (2009) (requiring a signed statement that religious beliefs conflict
with immunization); N.H. REV. STAT. ANN. § 141-C:20-c (2009) (requiring a notarized
form stating the child shall not be immunized because of religious beliefs); N.M. STAT.
ANN. § 24-5-3(2-3) (West 2009) (requiring either an affidavit stating the child adheres to
a recognized religion that opposes immunization, or a written affirmation from the
child's parent or guardian that the child's religious beliefs do not allow immunization);
OR. REV. STAT. § 433.267(1)(c) (2009) (requiring a signed statement that immunization
conflicts with the parent's religious beliefs); 24 PA. STAT. ANN. § 13-1303a(d) (West
2009) (same); R.I. GEN. LAWS § 16-38-2(a) (2009) (same); S.C. CODE ANN. § 44-29-180
(2008) (requiring immunization); S.C. CODE ANN. REGs. 61-8(II)(a)(2) (1992) (allowing
immunization exemption if the parent signs a certificate stating the child is an adherent
to a religion that rejects immunization); TENN. CODE ANN. § 49-6-5001(b)(2) (2009) (re-
quiring a signed written statement that immunization conflicts with the child's relig-
ious beliefs); S.D. CODIFIED LAWS § 13-28-7.1 (2) (2009) (stating an alternative to
immunization is allowable if the parent signs a written statement that the "child is an
adherent to a religious doctrine whose teachings are opposed to such immunization");
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state offers exemption to its immunization law based on an objection
to immunization on religious grounds alone. 20 4 Five states currently
allow individuals non-medical exemptions from the states' immuniza-
tion laws based on religious beliefs if the parents can produce proof of
sincerely held religious beliefs. 20 5 Four states currently allow a nar-
row, non-medical exemption to their immunization laws based on a
parent's objection that immunization conflicts with the parent's relig-
ion in that the religion or denomination's tenets and practices are not
congruent with immunization.20 6 Finally, fourteen states offer very

UTAH CODE ANN. § 53A-11-301(West 2008) (requiring immunization but allowing ex-
emption based on written statement according to section 35A-11-302); VA. CODE ANN.
§ 22.1-271.2(c) (West 2009) (requiring an affidavit stating immunization conflicts with
religious tenets and practices); Wvo. STAT. ANN. § 21-4-309(a) (2008) (requiring written
evidence of religious objection).

204. E.g. IND. CODE ANN. 20-34-3-2 (West 2009) ("[A] student may not be required
to undergo any testing, examination, immunization, or treatment required under this
chapter ... when the child's parent objects on religious grounds.").

205. See HAW. REV. STAT. § 302A-1156(2) (2009) (stating an immunization exemp-
tion may be granted if a parent objects to immunization in writing indicating a conflict
with the parent's bona fide religious practices and tenets, and only upon showing a
school official appropriate evidence of the exemption); MD. CODE ANN., EDUC. § 7-403(b)
(1-2) (West 2009) ("[A] child whose parent or guardian objects to immunization on the
ground that it conflicts with the parent's or guardian's bona fide religious beliefs and
practices may not be required to present a physician's certification of immunization in
order to be admitted to school.") (emphasis added); MASS. GEN. LAWS ANN. ch. 76, § 15
(West 2009) ("[N]o child whose parent or guardian states in writing that vaccination or
immunization conflicts with his sincere religious beliefs shall be required to present
said physician's certificate in order to be admitted to school."); N.Y. PUB. HEALTH LAW
§ 2165(9) (McKinney 2009) ("This section shall not apply to a person who holds genuine
and sincere religious beliefs which are contrary to the practices herein required, and no
certificate shall be required as a prerequisite to such person being admitted or received
into or attending an institution."); N.C. GEN. STAT. ANN. § 130A-157(West 2009) (stating
if immunization is contrary to the parent's beliefs, the child may be exempt if the par-
ents submit a statement in writing about the parent's "bona fide religious beliefs and
opposition to the immunization requirement").

206. 225 ILL. COMP. STAT. ANN. 10/7(15)(h) (West 2009) (stating immunization stan-
dards must "include appropriate exemptions for children whose parents object thereto
on the grounds that they conflict with the tenets and practices of a recognized church or
religious organization, of which the parent is an adherent or member, and for children
who should not be subjected to immunization for clinical reasons"); IOWA CODE ANN.
§ 139A.8 (4)(b) (West 2009) (stating an immunization exemption is available if the par-
ent "submits an affidavit signed by the applicant... stating the immunization conflicts
with the tenets and practices of a recognized religious denomination of which the appli-
cant is an adherent or member"); NEB. REV. STAT. § 79-221(2) (2008) ("Immunization
shall not be required for a student's enrollment in any school in this state if he or she
submits . . . [an affidavit signed by the student . . . stating that the immunization
conflicts with the tenets and practice of a recognized religious denomination of which
the student is an adherent or member or that immunization conflicts with the personal
and sincerely followed religious beliefs of the student."); N.J. STAT. ANN. § 30:5B-5(c)
(West 2009) (allowing exemption if the parents object to immunization on grounds the
tenets and practice of a recognized religious denomination to which the parent adheres
conflicts with immunization).
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broad exemptions to their immunization laws based on an individual's
philosophical or personal objections. 20 7

207. ARiz. REV. STAT. ANN. § 15-873 (2009) (stating an immunization exemption is
allowed if "[t]he parent or guardian of the pupil submits a signed statement to the
school administrator stating that the parent or guardian has received information about
immunizations provided by the department of health services and understands the
risks and benefits of immunizations and the potential risks of [non-immunization] and
that due to personal beliefs, the parent or guardian does not consent to the immuniza-
tion of the pupil"); ARK. CODE ANN. § 6-18-702(b)(4)(a) (West 2006) (stating that immu-
nization is not mandatory if "the parents or legal guardian of that child object thereto on
the grounds that immunization conflicts with the religious or philosophical beliefs of the
parent or guardian"); CAL. HEALTH & SAFETY CODE § 120365 (West 2009) ("Immuniza-
tion of a person shall not be required for admission to a school.., if the parent.., files
with the governing authority a letter or affidavit stating that the immunization is con-
trary to his or her beliefs"); CoLo. REV. STAT. ANN. § 25-4-903(2)(b) (West 2009) (stating
an immunization exemption is allowable if a parent or guardian submits a signed writ-
ing stating the student adheres to a religion whose teachings oppose immunization, or if
the parent or guardian has a personal belief that is opposed to immunization); IND.
CODE ANN. 20-34-3-2 (West 2009) ("[A] student may not be required to undergo any
testing, examination, immunization, or treatment required under this chapter ... when
the child's parent objects on religious grounds," but requiring no other means of reduc-
ing the number of exemptions."); LA. REV. STAT. ANN. § 17:170(E) (2009) ("No person ...
shall be required to comply with the provisions of this Section if the student or his par-
ent or guardian submits . . .or a written dissent from the student or his parent or
guardian is presented."); ME. REV. STAT. ANN. tit. 20 § 6355(3) (2009) (stating an immu-
nization exemption is available if "[tihe parent states in writing a sincere religious be-
lief that is contrary to the immunization requirement of this subchapter or an
opposition to the immunization for philosophical reasons"); MINN. STAT. ANN. § 121A.15
(West 2009) ("If a notarized statement signed by the minor child's parent ... stating
that the person has not been immunized ... because of the conscientiously held beliefs
of the parent. .. ."); N.D. CENT. CODE § 23-07-17.1(3) (2009) (stating an immunization
exemption is allowed if "the child's parent or guardian, [present] a certificate signed by
the child's parent or guardian whose religious, philosophical, or moral beliefs are op-
posed to such immunization"); OHIO REV. CODE ANN. § 3313.671(B)(4) (West 2009) ("A
pupil who presents a written statement of the pupil's parent or guardian in which the
parent or guardian declines to have the pupil immunized for reasons of conscience, in-
cluding religious convictions, is not required to be immunized."); OKL. STAT. ANN. tit. 70,
§ 1210.192 (2009) ("Any minor child, through the parent, guardian, or legal custodian of
the child, may submit to the health authority charged with the enforcement of the im-
munization laws of this state: ... [a] written statement by the parent, guardian or legal
custodian of the child objecting to immunization of the child; whereupon the child shall
be exempt from the immunization laws of this state."); TEX. EDUC. CODE ANN.
§ 38.001(c)(1)(b) (Vernon 2009) (stating an immunization exemption is available if the
parent submits an affidavit stating that immunization conflicts with the parent's con-
science, including religious beliefs); VT. STAT. ANN. tit. 18 § 1122(a)(3) (2009) (stating an
immunization exemption is allowed "[i]f the person, or in the case of a minor the per-
son's parent or guardian states in writing that the person, parent, or guardian has relig-
ious beliefs or philosophical convictions opposed to immunization"); WASH. REV. CODE
ANN. § 28A.210.090(2) (West 2009) (Any child shall be exempt in whole or in part from
the immunization measures . . .upon the presentation of ... [a] written certification
signed by any parent or legal guardian of the child or any adult in loco parentis to the
child that the signator has either a philosophical or personal objection to the immuniza-
tion of the child."); Wis. STAT. ANN. § 252.04(3) (West 2009) ("The immunization re-
quirement is waived if ... the student's parent, guardian or legal custodian submits a
written statement to the school, day care center or nursery school objecting to the im-
munization for reasons of health, religion or personal conviction.").
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D. ESTABLISHMENT CLAUSE CHALLENGES AND THE LEMON THREE-

PART TEST

1. Lemon v. Kurtzman: The Supreme Court Established a Three-
Part Test for Constitutionality of Statutes that do not
Facially Discriminate Against Religion

In Lemon v. Kurtzman,208 the Supreme Court held that two stat-
utes from Rhode Island and Pennsylvania violated the Constitution of
the United States.20 9 In Lemon, Alton J. Lemon and others sued the
Superintendent of the Commonwealth of Pennsylvania and the Com-
missioner of Education of the State of Rhode Island, among others,
challenging the constitutionality of two statutes. 2 10 Rhode Island's
statute provided a fifteen percent salary supplement to teachers in
non-public schools so long as the teachers only taught courses that
were also taught in public schools, only used materials used in public
schools, and did not teach courses in religion.2 11 Pennsylvania's stat-
ute reimbursed non-public schools for materials, teachers' salaries,
and textbooks; however the reimbursement was limited to secular
courses only, and was disallowed if any subject matter containing re-
ligious teaching was taught.2 12 As required by title 28, section 2281 of
the United States Code, two three-judge federal district courts were
convened.

2 13

Under section 2281, before enjoining the execution, enforcement,
or operation of a state statute on the grounds that the statute is un-
constitutional, the arguments for and against the injunction must be
heard and ruled on by a three-judge district court.2 14 The United
Stated District Court for the Eastern District of Pennsylvania granted
the State of Pennsylvania's motion to dismiss the complaint alleging
the unconstitutionality of Pennsylvania's statute, 2 15 while a similar
three-judge panel in the United States District Court for the District
of Rhode Island held Rhode Island's statute unconstitutional. 2 16 The
District Court for the Eastern District of Pennsylvania reasoned that
Pennsylvania's statute did not violate the Establishment Clause or
the Free Exercise Clause of the Constitution. 2 17 The District Court
for the District of Rhode Island reasoned that Rhode Island's statute

208. 403 U.S. 602 (1971).
209. Lemon v. Kurtzman, 403 U.S. 602, 606, 607 (1971).
210. Lemon, 403 U.S. at 602-03.
211. Id. at 602.
212. Id.
213. Id. at 611.
214. 28 U.S.C. § 2281 (1976); Lemon, 403 U.S. at 611.
215. Lemon, 403 U.S. at 611.
216. Id. at 608-09.
217. Id. at 611.
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violated the Constitution because it created excessive entanglement
between religion and government. 2 18

Lemon and others (hereinafter collectively "Lemon") appealed to
the Supreme Court and argued that the three-judge District Court for
the Eastern District of Pennsylvania erred on the grounds that Penn-
sylvania's statute violated the Constitution's Establishment Clause
and the Free Exercise Clause of the Constitution. 2 19 Lemon also
claimed the District Court for the District of Rhode Island erred be-
cause Rhode Island's statute was not unconstitutional. 2 20 The Su-
preme Court affirmed the Rhode Island district court's decision after it
found that Rhode Island's statute was unconstitutional; however, the
Supreme Court reversed the District Court for the Eastern District of
Pennsylvania's decision that Pennsylvania's statute did not violate
the Constitution's Establishment Clause or the Free Exercise Clause
of the Constitution. 22 1 The Supreme Court reasoned that when there
is a constitutional challenge to a statute, that does not facially dis-
criminate, based on the Constitution's Establishment Clause, a three
part-test (hereinafter the "Lemon Test") determines whether a consti-
tutional violation exists.22 2 The Lemon Test requires a state to show:
(i) the statute contains a purpose that is secular; (ii) the primary or
principle effect neither inhibits nor advances religion; and (iii) the
statute does not create an excessive entanglement between religion
and the government. 22 3

2. Children's Health Care is a Legal Duty, Incorporated v. Min de
Parle: When a Law is not Facially Discriminatory Against
Religion but is Challenged on Establishment Clause Grounds,
the Supreme Court Should Employ the Lemon Test to Verify
the Constitutionality of the Law

In Children's Health Care is a Legal Duty, Incorporated v. Min de
Parle,2 24 the United States Court of Appeals for the Eighth Circuit
agreed that section 4454 of the Balanced Budget Act of 1997 ("section
4454") did not violate the Establishment Clause of the Constitu-
tion. 2 2 5 In Min de Parle, Appellants Steven Petersen, Bruce Bostrom
and Children's Healthcare ("Children's Healthcare") claimed that

218. Id. at 609.
219. Id. at 611.
220. Id. at 609.
221. Id. at 609, 611.
222. Id. at 612.
223. Id. at 612-13.
224. 212 F.3d 1084 (8th Cir. 2000).
225. Children's Health Care is a Legal Duty, Inc., v. Min de Parle, 212 F.3d 1084,

1093-99 (8th Cir. 2000).
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Congress violated the Establishment Clause when it enacted section
4454 because section 4454 included a religious exemption that allowed
religious non-medical health care institutions ("RNHCI") to receive
Medicare and Medicaid funds to pay for patients' care and to free
RNHCIs from medically-based supervision. 22 6 In section 4454, Con-
gress attempted to replace sect-specific segments of the Medicare and
Medicaid Acts with a sect-neutral segment which made medical bene-
fits available to individuals relying on religious methods of healing
and to individuals where receipt of medical treatment would conflict
with their religious beliefs. 2 27 RNHCIs are defined as institutions
that afford only non-medical nursing services to individuals who elect
to rely exclusively on religious healing or to individuals who have re-
ligious beliefs that are inconsistent with medical health services. 228

In response to Children's Healthcare's claims that section 4454
violated the Establishment Clause of the Constitution, the United
States District Court for the District of Minnesota rejected the notion
that section 4454 discriminated facially among religions.2 29 The dis-
trict court arrived at the conclusion that, according to the Lemon Test,
section 4454 was permissible under the Establishment Clause.2 30 In
the appeal that followed, the Eighth Circuit reviewed the district
court's decision to grant summary judgment. 23 1

On appeal to the Eighth Circuit, the Children's Healthcare ar-
gued that section 4454 facially violated the Establishment Clause of
the Constitution because section 4454 specifically focused on Chris-
tian Science institutions. 232 The Eighth Circuit determined that a
law which facially discriminates or gives a denominational preference
may only be upheld with a showing of a compelling state interest.23 3

However, the Eighth Circuit stated that a law does not need to ex-
pressly distinguish between religions by sect name in order to facially
discriminate. 23 4 Nonetheless, the Eighth Circuit drew upon the legis-
lative history and the practical effect of section 4454 to determine
whether any facial discrimination existed.2 35 Having concluded that
section 4454 did not facially discriminate, the Eighth Circuit held that

226. Min de Parle, 212 F.3d at 1088-89.
227. Id. at 1089.
228. Id.
229. Id. at 1089-90.
230. Id. at 1090.
231. Id.
232. Id. at 1089.
233. Id. at 1090.
234. Id.
235. Id. at 1091.
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the district court properly declined to utilize strict scrutiny analysis in
regards to section 4454.236

According to the Eighth Circuit, when a law is challenged on the
grounds that it violates the Establishment Clause of the Constitution
and the law is found not to be facially discriminatory, a court should
employ the Lemon Test to ensure that the Establishment Clause is not
violated. 23 7 The Lemon Test verifies that a non-facially discrimina-
tory law is acceptable under the Establishment Clause if it meets the
following three prongs: (i) the law has a secular purpose; (ii) the law's
primary effect does not inhibit or advance religion; and (iii) there is no
excessive entanglement between the government and religion.23 8 Af-
ter applying the Lemon Test to section 4454, the Eighth Circuit agreed
with the district court that section 4454 did not violate the Establish-
ment Clause. 239

E. SEPARABILITY PROVISIONS AND THEIR IMPLEMENTATION

1. I.N.S. v. Chadha: So Long as the Remaining Portions of an Act
are Fully Workable as Law, the Existence of a Severability
Clause Creates a Presumption that the Legislature Intended to
Preserve the Remainder of the Act if Any Provision Thereof
were Previously Invalidated

In I.N.S. v. Chadha,240 the Supreme Court ruled that a single
cameral veto section of a statute was unconstitutional and severable
from the remaining statute.2 4 1 In Chadha, Jagdish Rai Chadha
("Chadha") was an alien who held a British passport and was lawfully
permitted to enter the United States on a student visa for a nonimmi-
grant in 1966.242 However, Chadha did not leave the United States
when his visa expired. 2 4 3 Soon after Chadha's visa expired, the Dis-
trict Director of the Immigration and Naturalization Service ("INS")
demanded that Chadha show why he should be allowed to stay in the
United States and the INS held a hearing to determine if Chadha
should be deported. 24 4 While Chadha conceded that he overstayed his
visa term limit, Chadha was allowed to apply for suspension of depor-
tation.24 5 Additionally, Chadha applied for the suspension of deporta-

236. Id. at 1029, 1092.
237. Id. at 1092-93.
238. Lemon, 403 U.S. at 612-13.
239. Min de Parle, 212 F.3d at 1093-99.
240. 462 U.S. 919 (1983).
241. I.N.S. v. Chadha, 462 U.S. 919, 921 (1983).
242. Chadha, 462 U.S. at 923.
243. Id.
244. Id.
245. Id. (stating neither the Senate nor the House of Representatives could force the

Attorney General to deport Chadha).
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tion and the deportation hearing was subsequently resumed. 2 46 The
Attorney General recommended the suspension of Chadha's deporta-
tion hearing, and the immigration judge ordered the suspension of
Chadha's deportation proceedings based on the evidence introduced at
the INS hearing.2 4 7

However, under section 244(c)(2) of title 8, section 1254 of the
United States Code ("section 244(c)(2)"), when Congress received no-
tice that the Attorney General recommended the suspension of the de-
portation, Congress had the power to veto the Attorney General's
determination. 248 Section 244(c)(2) allowed Congress to veto the At-
torney General's deportation determination through the House of Rep-
resentatives alone. 2 49 After the House of Representatives vetoed the
immigration judge's suspended deportation decision, the immigration
judge implemented the House of Representatives' order in that the
judge reopened the deportation proceedings against Chadha.2 50 In re-
sponse to the revival of the deportation proceedings against him,
Chadha argued that the deportation proceedings should be termi-
nated because section 244 (c)(2) was unconstitutional. 25 1 The immi-
gration judge held no authority to decide whether section 244(c)(2)
was constitutionally validity, thus the immigration judge ordered
Chadha to be deported.25 2

Chadha appealed to the United States Court of Appeals for the
Ninth Circuit and argued that section 244(c)(2) was unconstitu-
tional.25 3 The Ninth Circuit held that the House of Representatives
had no constitutional authority to order Chadha's deportation.2 54 The
Ninth Circuit stated that section 244(c)(2) violated the separation of
powers doctrine. 2 55 Furthermore, the Supreme Court granted certio-
rari to review the Ninth Circuit's decision and ultimately affirmed the
Ninth Circuit's ruling.2 56

The Supreme Court determined that the congressional veto provi-
sion in section 244(c)(2) was unconstitutional and severable from the
remainder of section 1254.257 However, in order to arrive at its con-
clusion, the Supreme Court had to review whether the statute under

246. Id. at 924.
247. Id.
248. Id. at 925.
249. Id.
250. Id. at 928.
251. Id.
252. Id.
253. Id.
254. Id. The Ninth Circuit directed the Attorney General to cease from any further

steps to deport Chadha. Id.
255. Id.
256. Id.
257. Id. at 959.
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which Congress was acting was separable from the remaining portions
of section 1254.258 The Supreme Court stated that the invalid por-
tions of a statute should be severed from the valid portions of a statute
unless it is clear that Congress would not have enacted the valid por-
tion of a statute without the invalid portion.2 59 However, the Su-
preme Court did not have to decide whether Congress would have
enacted section 1254 without section 244(c)(2) because Congress sup-
plied the answer by including a severability clause. 260

The Supreme Court reasoned that the language of section 1254
was unambiguous and created a presumption that the whole statute's
validity should not be dependent on the validity of the veto clause,
section 244(c)(2). 2 6 1 The language of the severability clause indicated
Congress' intent that the remainder of the statute was to remain valid
if any provision thereof was invalidated. 26 2 The Supreme Court also
stated that aside from the presumption of severability derived from
the severability clause, a statutory provision is only presumed severa-
ble if what remains after severance operates fully as law. 26 3 Under
these presumptions, the invalid portion of the statute was severable
from the remaining valid portion. 26 4

2. Russell v. Burris: Courts Take Into Consideration the Existence
of Severability Clauses when Making their Decisions Regarding
Partial Invalidity of an act, but the Existence of a Severability
Clause is not by Itself Determinative

In Russell v. Burris, 26 5 the United States Court of Appeals for the
Eighth Circuit held that limiting campaign contributions from cam-
paign contributors would impair the ability of individuals to exercise
their political liberties and therefore violated individuals' freedom of
speech under the Constitution's First Amendment. 266 In Russell, the
individuals of Arkansas endorsed a campaign finance reform act that
reduced the amount that individuals could contribute to political cam-
paigns involving the offices of commissioner of state lands, attorney
general, auditor, treasurer, secretary of state, lieutenant governor,
governor, and all other public offices. 26 7 A few individuals, and the
Associated Industries of Arkansas Political Action Committee, chal-

258. Id. at 931-35.
259. Id. at 931-32.
260. Id. at 932.
261. Id.
262. Id.
263. Id. at 934.
264. Id..
265. 146 F.3d 563 (8th Cir. 1998).
266. Russell v. Burris, 146 F.3d 563, 571 (8th Cir. 1998).
267. Russell, 146 F.3d at 565.
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lenged several provisions of the campaign finance reform act in the
United States District Court for the Eastern District of Arkansas. 268

The district court held that the three hundred dollar limits im-
posed on political campaign contributions for the aforementioned of-
fices, and a one hundred dollar limit for state judicial offices, were
unconstitutional because the limits violated individuals' freedom of
speech under the Constitution's First Amendment.2 69 However, the
district court upheld a one hundred dollar limit on contributions for all
other political offices and a two hundred dollar limit on contributions
to political action committees. 2 70 After the district court's findings, all
parties appealed to the United States Court of Appeals for the Eighth
Circuit.

2 7 1

The Eighth Circuit held that limiting campaign contributions
from campaign contributors would impair the ability of individuals to
exercise their political liberties, and therefore violated the individuals'
freedom of speech under the Constitution's First Amendment. 2 72 The
Eighth Circuit reasoned that state-enforced limits on monetary dona-
tions to political action committees violate individuals' rights to free
political association and free political speech, and must therefore re-
ceive a strict scrutiny review. 2 73 The Eight Circuit stated that Arkan-
sas' campaign finance reform act's provision relating to limiting
campaign contributions from campaign contributors was not narrowly
tailored and therefore did not pass strict scrutiny review. 27 4

After determining that Arkansas' campaign finance reform act's
provision relating to limiting campaign contributions from campaign
contributors was unconstitutional, the Eighth Circuit then addressed
whether the provision was severable from the rest of the act.2 75 The
Eighth Circuit cited the Supreme Court decision of Leavitt v. Jane
L.,

2 7 6 in which the Supreme Court stated that a state's law governs
severability. 27 7 The Eighth Circuit stated that the Supreme Court of
Arkansas considers two factors in determining severability: (i)
whether there is a single purpose that is meant to be achieved by the
act; and (ii) whether the act's sections are dependent upon each other
or interrelated.2 78 Furthermore, the Supreme Court of Arkansas re-

268. Id. at 566.
269. Id.
270. Id.
271. Id. at 566.
272. Id. at 571.
273. Id.
274. Id.
275. Id. at 573.
276. 518 U.S. 137 (1996) (per curiam).
277. Russell, 146 F.3d at 573.
278. Id.
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quires that, before a provision can be severed from the rest of an act,
the remaining portion of the act must be independently complete and
capable of being carried out without the rejected portion of the act.2 79

The Eighth Circuit concluded that the act in question afforded a
series of reforms for campaign finance that would remain unaffected
by the case's outcome. 28 0 Although some of the provisions of the act
were invalidated, the Eighth Circuit did not find any reason not to
honor the drafters' intent because the act's remaining provisions were
workable law without the invalid portions. 28 1

3. Arkansas Code Annotated § 1-2-117 (2008): The Arkansas
Legislature Intended for Courts to Separate Invalid
Portions of the Statute From the Otherwise Valid
Portions of the Statute

Arkansas Code Annotated, Section 1-2-117 ("Section 1-2-117"),
states that "in the event that any title, subtitle, chapter, subchapter,
section, subsection, subdivision, paragraph, subparagraph, item, sen-
tence, clause, phrase, or word of this Code is ... adjudged to be invalid
or unconstitutional, such.., shall not affect the remaining portions of
this Code which shall remain in full force and effect as if the [invalid
portion] was not originally a part of this Code." 28 2 The existence of
the Arkansas Code Annotated's severability clause establishes the Ar-
kansas General Assembly's intent that an invalid part of a statute
should be severed if the remaining portion of the statute is workable
without the stricken portion. 28 3 Although severability of a statute is
the intended outcome of such an aforementioned situation, the exis-
tence of a severability provision is not determinative of actual sever-
ability as the existence of such a clause is merely taken into
consideration by the courts.284 If a court engages in striking an inva-
lid portion of a statute, the court should determine whether the re-
maining portions of the statute are enforceable as law.2 85 Section 1-2-
117 indicates that if an invalid portion of an Arkansas statute exists,
only the invalid portions of the statute should be stricken from the
Arkansas Code Annotated while the remaining portions of the statute
should remain in effect. 28 6 According to Section 1-2-117, determining

279. Id.
280. See id. (explaining the reasoning behind severing the invalid provision from the

remaining act).
281. Id. at 573.
282. ARK. CODE ANN. § 1-2-117 (2008) (emphasis added).
283. 2 SUTHERLAND STATUTORY CONSTRUCTION § 44:8 (6th ed. 2008).
284. Id.
285. Id.
286. ARK. CODE ANN. § 1-2-117 (2008).
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whether a portion of an Arkansas statute should be stricken requires
identifying the invalid language in the statute, down to a single word
if necessary, and striking only the words that are invalid. 28 7 The stat-
utory language of Section 1-2-117 specifically goes down the line from
titles all the way to a single word indicating that only the parts of the
Arkansas Code Annotated found to be invalid should be stricken while
the valid portions should remain in effect where possible. 28 8 There-
fore, if an Arkansas statute contains invalid provisions, paragraphs,
parts, words, etc., only the invalid part needs stricken so long as the
remaining portion of the statute is workable as law. 28 9

4. Separability Provisions Show Legislative Intent to Keep Any
Workable Part of a Statute Operable Although a Portion
of it is Invalidated

Legislatures often include a separability clause in a bill. 290 Sepa-
rability clauses are sometimes referred to as saving clauses or sever-
ability clauses. 29 1 The effect of having a separability clause is if a
portion of the act is invalidated, the remaining portion will neverthe-
less be upheld. 292 If a portion of the act is indeed invalid, no separa-
tion will occur and the whole act will be stuck down if the remaining
portion of the act cannot fulfill its intended purpose. 29 3 Separability
clauses purport to be an idiom of the legislature's intent, but separa-
bility clauses may also be used to determine whether the remaining
portion of an act is independently able to justify enforcement. 2 94 The
power to invalidate portions of an act and uphold others is inherent in
the judiciary, and not the legislature. 29 5 Separability clauses are
given reasonable consideration as part of the legislative creation; how-
ever, they are not given greater than a presumptive effect.2 9 6 Finally,
unless otherwise stated in the provision, a separability clause will re-
fer to all provisions of an act. 2 9 7 That is, unless otherwise stated,
when the separability clause refers to parts of an act, it is understood

287. See id. (stating that if a part of the Arkansas Code, from a title down to a word,
is adjudged invalid, then it should be stricken and the remaining portion continue in
full force).

288. Id.
289. 2 SUTHERLAND STATUTORY CONSTRUCTION § 44:8.
290. Id.
291. Id.
292. Id.
293. Id. (stating separability clauses may be viewed as binding on a court to uphold

the valid remaining portion of a statute).
294. Id.
295. Id.
296. Id.
297. Id. (indicating where a separability clause does state to the contrary, it may

refer to segments of text).
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that the separability clause affects substantive applications rather
than segments of text.2 98

III. ANALYSIS

In McCarthy v. Ozark School District,29 9 the United States Court
of Appeals for the Eighth Circuit concluded that a non-medical immu-
nization exemption to a mandatory immunization statute, available to
all of the children and parents seeking relief from the mandatory im-
munization statute (hereinafter collectively the "Schoolchildren") at
the time of the appeal conferred exactly the relief sought.30 0 In Ozark,
Arkansas schools barred or threatened several children with removal
from school for not comporting with the mandatory immunization re-
quirement as set forth in Arkansas Code Annotated, section 6-18-
702(a) (hereinafter the "Statute").30 1 Specifically, the Arkansas
schools barred or threatened several Schoolchildren with removal be-
cause the Schoolchildren refused to receive their age appropriate Hep-
atitis B immunizations. 30 2 The Statute required all school children to
receive their immunizations, including Hepatitis B, in order to be ad-
mitted into school. 30 3 The Statute allowed for a religious exemption
from immunization, however, the religious exemption exclusively ex-
tended to recognized religious denominations or churches. 30 4 In each
case, the students were denied entry to school because their parents
refused to allow the children to receive immunizations, as proscribed
in the Statute, due to the parent's respective religious beliefs. 30 5 The
Schoolchildren brought action in the United States District Courts for
the Eastern and Western Districts of Arkansas, arguing that the Stat-
ute's religious exemption violated the Constitution's First Amendment
by allowing exemptions exclusively for beliefs derived from recognized
religions.30 6 The district courts accepted the Schoolchildren's Estab-

298. Id.
299. 359 F.3d 1029 (8th Cir. 2004).
300. McCarthy v. Ozark Sch. Dist. (Ozark), 359 F.3d 1029, 1035 (8th Cir. 2004).
301. Ozark, 359 F.3d at 1031-32.
302. See Ozark, 359 F.3d at 1032 (stating the schoolchildren were barred or

threatened with removal from school); McCarthy v. Boozman (McCarthy), 212 F. Supp.
2d at 946 (W.D. Ark. 2002) (stating McCarthy's daughter was barred from school);
Boone v. Boozman, 217 F. Supp. 2d 938, 941 (E.D. Ark. 2002) (stating Boone's daughter
was barred from attending school because she did not receive her Hepatitis B vaccina-
tion); Brock v. Boozman, No. 01CV00760, 2002 WL 1972086, at *1 (E.D. Ark. Aug. 12,
2002) (stating Brock's children were informed they needed immunizations in order to
remain at school). The Ozark case includes a consolidation of appeals from the Eastern
and Western Districts of Arkansas from which the sum of several children and their
parents or guardians brought their claims. Id.

303. Ozark, 359 F.3d at 1031; McCarthy, 212 F. Supp. 2d at 947.
304. McCarthy, 212 F. Supp. 2d at 946, 947 (emphasis added).
305. Ozark, 359 F.3d at 1032.
306. Id. at 1031-32.
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lishment Clause challenge based upon the Constitution's First
Amendment; however, they severed the Statute's religious exemption
from the Statute. 30 7

The Schoolchildren appealed the district courts' holdings because
the Schoolchildren were still required to be immunized in order to at-
tend school.30 8 However, before the Eighth Circuit had a chance to
review the merits of the Schoolchildren's appeals, the Arkansas Gen-
eral Assembly rendered the appeals moot because it broadened the
Statute's exemption to include religious as well as philosophical objec-
tions. 30 9 The relief granted through the Arkansas General Assembly
went beyond any of the Schoolchildren's requests because it changed
the wording of the Statute to give exemptions under the Statute not
only to individuals with religious objections, but also to individuals
with philosophical objections.3 10

The Supreme Court has long held that mandating immunizations
is a valid exercise of a state's police power to protect the health and
safety of the public. 3 11 Immunizations have historically guarded
against outbreaks of disease.3 12 However, a growing number of indi-
viduals seek to opt out of immunizations due to religious or philosoph-
ical concerns. 3 13 As the number of individuals who do not receive
vaccinations increases, so too does the risk of the spread of disease. 3 14

This Note will establish that, although the Schoolchildren re-
ceived their relief, the Arkansas General Assembly reacted poorly to
the district courts' holdings because an exemption from mandatory
immunization for any individuals who professes philosophical objec-
tions undermines the overall purpose of the Statute's immunization
requirement and puts society at risk.3 15 This Note will argue that
where a legislature requires the existence of a religious exemption to a
mandatory immunization statute, the religious exemption should be
sufficiently narrow so that it does not undermine the overall purpose
of the mandatory immunization statute by allowing too many exemp-
tions; however, a religious exemption to a mandatory immunization
statute cannot be so narrow that it violates the Constitution. 3 16 This

307. Id. at 1032.
308. Id at 1031, 1032-33.
309. Id. at 1032.
310. Id. at 1035, 1036.
311. Jacobson v. Massachusetts, 197 U.S. 11, 24-25 (1905).
312. Steve P. Calandrillo, Vanishing Vaccinations: Why Are So Many Americans

Opting Out of Vaccinating Their Children?, 37 U. MICH. J.L. REFORM 353, 353 (2004).
313. Id. at 353, 417-19.
314. Id. at 417.
315. See infra notes 347-53 and accompanying text.
316. See infra notes 358-69, 373-82, 384-91, 393, 395, 398-403, 406-17 and accompa-

nying text.

20091



CREIGHTON LAW REVIEW

Note will ultimately show that the district courts did not correctly ap-
ply the Separability of Provisions statute, specifically Arkansas Code
Annotated Section 1-2-117 ("Section 1-2-117"), because the district
courts struck the Statute's entire religious exemption provision in-
stead of striking merely the unconstitutional words in the provision,
thereby failing to curtail any further problems with the Statute's
exemption.

3 17

A. BROAD EXEMPTIONS TO IMMUNIZATION LAWS SUBVERT THE

STATES' DUTY TO PROTECT THE SAFETY, COMFORT, AND

WELFARE OF THE PUBLIC

States fulfill their constitutional duty to protect public welfare
through mandatory immunization laws.3 18 Mandatory immunization
laws are constitutionally valid because they further a state's compel-
ling interest in protecting the health and safety of its citizenry. 3 19 In
Jacobson v. Massachusetts,320 the Supreme Court held that a state
may enact programs of compulsory immunization in order to further
public safety and health under the states' police power.3 21 The Su-
preme Court reasoned that while the state's method of protecting its
local communities against disease may be oppressive, abstract, or un-
reasonable to some individuals, the state's primary duty was to pro-
tect the welfare, comfort, and safety of the public and the state could
not subordinate the health interests of the public at large to the
wishes or convenience of a few individuals.32 2

Immunizations have long been critical to preserving the health
and safety of the public.3 23 In 1796, Edward Jenner exposed his son
and other children to cowpox pus which inoculated the children
against smallpox.32 4 Since then, advancements in immunizations
have protected humans from smallpox, rubella, polio, diphtheria, per-
tussis, mumps, measles, chicken pox, and hepatitis B and have also
drastically reduced the number of outbreaks of these diseases in
America.3 25 Furthermore, the success in curtailing disease is due
largely to state laws implementing requirements for age appropriate

317. See infra notes 418-29, 433-61 and accompanying text.
318. Jacobson v. Massachusetts, 197 U.S. 11-13, 24-26, 34-35 (1905); Common-

wealth v. Pear, 66 N.E. 719, 720-22 (Mass. 1903).
319. Jacobson, 197 U.S. at 25 (1905).
320. 197 U.S. 11 (1905).
321. Jacobson, 197 U.S. at 24-25.
322. Id. at 25-27.
323. See Alice Park, How Safe are Vaccines?, TIME, May 21, 2008, available at http:fl

www.time.com/time/healthlarticle/0,8599,1808438,00.html.
324. Id.
325. Id. (stating developments in immunizations have reduced the number of dis-

ease outbreaks in the United States).
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immunizations for children enrolling in school.3 26 In contrast, areas
of copious unvaccinated children provide locales of heightened risk of
outbreak, endangering the child at school and all other unvaccinated
individuals in close proximity to the child.32 7 For example, religious
exemptions in Christian Science, Mennonite, and Amish communities
are responsible for two major polio outbreaks in the United States. 328

Additionally, some states have faced seemingly perpetual measles out-
breaks in communities that afford opt-out immunization al-
lowances. 3 29 One outbreak in particular commenced when an
unimmunized child from San Diego contracted the measles virus
while traveling in Europe.3 30 The child contracted the virus from in-
tentionally unimmunized citizens in Switzerland where measles
thrived.

3 3 1

The risk accompanying the increasing number of children who do
not receive age appropriate immunizations intensifies where broad ex-
emptions to immunization laws exist.33 2 Statutes like Arkansas Code
Annotated section 6-18-702(a) (hereinafter the "Statute"), which
grants exemptions from immunization to any individual with philo-
sophical objections, contradicts evidence of heightened risk to the pub-
lic where broad exemptions to mandatory immunization laws exist.33 3

Accordingly, broad exemptions to immunization statutes subvert a
state's duty to protect the health, safety, and welfare of the public.33 4

1. The Original Arkansas Immunization Statute's Wording and
Intent Limited Exemptions in Keeping with Arkansas'
Duty to Protect Public Health and Welfare

The original wording and intent of the Statute satisfied Arkansas'
duty to protect public welfare by limiting the Statute's exemptions to
those individuals with sincere religious beliefs. 33 5 Prior to McCarthy

326. Id.
327. Id.
328. Steve P. Calandrillo, Vanishing Vaccinations: Why Are So Many Americans

Opting Out of Vaccinating Their Children?, 37 U. MICH. J.L. REFORM 353, 422 (2004).
329. Park, supra note 323.
330. Id.
331. Id.
332. See Calandrillo, supra note 328, at 421. (stating heightened numbers of exemp-

tions to mandatory immunization may undermine health achievements resulting from
prevalent immunization).

333. Compare ARK. CODE ANN. § 6-18-702 (d)(4)(A) (2008) (granting exemption from
immunization to any individual with a philosophical objection), with Calandrillo, supra
note 328, at 421. (stating broad immunization exemption laws may undermine health
achievements resulting from prevalent immunization).

334. See supra notes 319-33 and accompanying text.
335. See infra notes 336-44 and accompanying text.
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v. Boozman,3 36 Boone v. Boozman,3 37 and Brock v. Boozman,3 38 the
Statute provided for exemptions based solely on valid medical and re-
ligious reasons. 33 9 The intent of the Statute, as interpreted by the
district court in McCarthy, was to set up a comprehensive immuniza-
tion program for school children. 340 The Statute's intent recognized
the fact that successfully curtailing disease depends in large part
upon state laws requiring age appropriate immunizations for school
children.3 4 1 Despite the Statute's narrow exception that allowed for
non-immunization of individuals with valid medical and religious be-
liefs, the Statute's religious exemption created a risk that disease
could creep into Arkansas schools. 34 2 However, officials from the Ar-
kansas Department of Health limited the number of religious exemp-
tions such that the concern for a disease outbreak was minimal. 34 3 By
taking measures to limit the number of religious exemptions, the orig-
inal Statute abided the principle that broad exemptions to a
mandatory immunization statute heighten the risk of a disease's out-
break.34 4 Accordingly, the intent and wording of the original Statute
met the duty to protect the public's welfare by limiting exemptions to
a mandatory immunization statute.3 45

336. 212 F. Supp. 2d 945 (W.D. Ark. 2002).
337. 217 F. Supp. 2d 938 (E.D. Ark. 2002).

338. No. 01CV00760, 2002 WL 1972086 (E.D. Ark. Aug. 12, 2002).
339. Compare H.B. 1650, 81st Gen. Assem., Reg. Sess. (Ark. 1997) (stating immuni-

zation exemption based on religion extended to parents who belonged to a recognized
religious denomination), with Boone v. Boozman, 217 F. Supp. 2d 938, 942 (E.D. Ark.
2002) (stating the court struck down the religious exemption to mandatory exemption).

340. McCarthy v. Boozman (McCarthy), 212 F. Supp. 2d 945, 949 (W.D. Ark. 2002).
341. See Park supra note 323 (stating that due to state laws requiring immuniza-

tions for children enrolling in kindergarten, the United States has the highest immuni-
zation rate ever; 77% of kids on the first day of school have received all of their
recommended immunizations).

342. Compare H.B. 1650, 81st Gen. Assem., Reg. Sess. (Ark. 1997) (stating an im-
munization exemption based on religion extended to parents who belonged to a recog-
nized religious denomination), with Calandrillo, supra note 328, at 422 (stating that
grouping of religious exemptions from immunization can lead to disease directly).

343. See McCarthy, 212 F. Supp. 2d at 947 (showing the limiting factors that could
inhibit an applicant from immunization exemption; however, the district court's opinion
does not state specifically what the official reasoning was behind the limiting factors on
the application form).

344. See H.B. 1650, 81st Gen. Assem., Reg. Sess. (Ark. 1997) (limiting the number of
religious exemptions); see also Calandrillo, supra note 328, at 422 (stating broad immu-
nization exemptions heighten the risk for disease outbreak).

345. See supra notes 336-44 and accompanying text.
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2. The Arkansas General Assembly Violated the Original
Legislative Intent and its Duty to Protect Public Welfare
by Rewording the Immunization Statute Too Broadly

By making immunization optional, the Arkansas General Assem-
bly undermined the legislative intent of the mandatory immunization
statute and compromised public health in Arkansas. 346 When the Ar-
kansas General Assembly changed the text of the Statute's religious
exemption, it granted any individual an exemption from the Statute's
immunization mandate based on any philosophical objections the indi-
vidual may have.34 7 The Statute's amendment effectively made im-
munization optional in the face of prior Arkansas law which firmly
established the importance of the mandatory immunization
scheme.3 48 As described previously, the original intent of the Statute
was to set up a comprehensive immunization program for school chil-
dren.34 9 By permitting an exemption to any individual with philo-
sophical objections, the text of the Statute is no longer comprehensive
as originally intended.350 The original wording and intent of the Stat-
ute protected public welfare by limiting the number of individuals af-
forded exemption under the Statute to those individuals with valid
medical or religious reasons.3 5 1 By broadening the class of individuals
who could obtain an exemption from the Statute's mandate to include
individuals with philosophical objections, the Arkansas General As-
sembly contradicted the original legislative intent of the Statute and
has endangered the health, safety, and welfare of Arkansas
communities.

35 2

In an attempt to mitigate the adverse effects of the Statute's new
exemption provision, the Arkansas General Assembly added a section
to the Arkansas Code which requires the Arkansas Department of

346. See infra notes 347-48, 350, 353-55 and accompanying text.
347. See ARK. CODE ANN. § 6-18-702(d)(4)(A) (indicating any philosophical objection

to the immunization requirement would be sufficient to allow the child to attend school
without having the otherwise required immunizations); see also Ozark, 359 F.3d at 1034
(stating the schoolchildren followed the district court's admonition to communicate to
the Arkansas General Assembly their objections to the invalidated exemption
provision).

348. Compare ARK. CODE ANN. § 6-18-702(d)(4)(A) (granting immunization exemp-
tion to any individual with a philosophical objection), with Seubold v. Fort Smith Spe-
cial Sch. Dist., 237 S.W.2d 884, 885 (Ark. 1951) (examining Arkansas precedent and
emphasizing the importance of the immunization requirement and how it differs from
the wording of the exemption provision).

349. McCarthy, 212 F. Supp. 2d at 949.
350. Compare id. (stating the intent of the Arkansas immunization statute was to

establish a comprehensive immunization program for school children), with ARK. CODE
ANN. § 6-18-702 (d)(4)(A) (granting an immunization exemption to anyone with a philo-
sophical objection to immunizations).

351. See supra notes 347-48, 350 and accompanying text.
352. See supra notes 347-48, 350 and accompanying text.
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Health to report on patterns in exemptions, vaccination rates, and in-
cidence of vaccine-preventable diseases.3 53 However, tracking the
number of children with immunization exemptions and the number of
incidents of vaccine-preventable diseases is a reactive measure which
fails to prevent disease outbreaks from occurring.3 54 The Statute's
immunization requirement is set up to prevent disease, not react to
it. 35 5 Accordingly, the reactive measures contained in the new Stat-
ute fall short of the intended purpose of vaccination statutes and fail
to protect public health and welfare. 356

B. BALANCING A STATES' DUTIES TO PROTECT PUBLIC HEALTH WITH

ESTABLISHMENT CLAUSE REQUIREMENTS FOR RELIGIOUS

ExEMPTIONS

While immunization statutes with narrow exemptions uphold a
state's police power's objectives, states that include religious exemp-
tions to an immunization statute must be vigilant not to violate the
Establishment Clause of the Constitution. 357 Under the original Stat-
ute, determining the sincerity of an individual's religious objections to
immunization provided a means for limiting the number of children
who were not vaccinated under the Statute's religious exemption. 358

In granting an individual a religious exemption to the Statute, the
Arkansas Department of Health considered whether an individual be-
longed to a recognized religious denomination.3 59 Factors the Arkan-

353. See ARK. CODE ANN. § 20-7-306 (2008) (stating the Department of Health re-
ports the adverse effects of the new exemption provision to the Governor).

354. Compare ARK. CODE ANN. § 20-17-306 (stating the statute requires , after the
numbers are received, the Department of Health biennially submits a report to the Gov-
ernor regarding the frequency and location of vaccine-preventable diseases in Arkan-
sas), with ARK. CODE ANN. § 6-18-702(d)(4)(A) (broadening the exemption to include
merely a philosophical objection to immunization).

355. Compare ARK. CODE ANN. § 6-18-702 (indicating immunization is mandatory
except when objected to on medical, religious, or philosophical grounds), and ARK. CODE
ANN. § 20-7-306 (indicating the Department of Health merely reacts to vaccine-prevent-
able diseases by submitting a report to the Governor), with Jacobson, 197 U.S. at 24-25
(stating the state may enact mandatory immunization laws through its police power).

356. See supra notes 347-48, 350, 353-55 and accompanying text.
357. See infra notes 358-69, 373-82, 384-91, 393, 395, 398-99, 401-03, 406-17 and

accompanying text.
358. See H.B. 1650, 81st Gen. Assem., Reg. Sess. (Ark. 1997) (limiting the number of

religious exemptions through requirements of recognized religious denominations and
tenets and practices contrary to immunization); see also McCarthy v. Boozman (McCar-
thy), 212 F. Supp. 2d 945, 947 (W.D. Ark. 2002) (stating the statute allowed exemption
only for those who adhered or frequented a recognized religious denomination whose
tenets and practices are contrary to immunization).

359. See H.B. 1650, 81st Gen. Assem., Reg. Sess. (Ark. 1997) (limiting the number of
religious exemptions through requirements of recognized religious denominations and
tenets and practices contrary to immunization); see also McCarthy v. Boozman (McCar-
thy), 212 F. Supp. 2d 945, 947 (W.D. Ark. 2002) (stating the statute allowed exemption
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sas Department of Health reviewed in determining whether a
denomination was recognized by the State of Arkansas included the
permanent address of the church, the number of adherents, the
printed theological statement against immunization, and so forth. 360

By following these factors, the Arkansas Department of Health did not
allow the Statute's religious exemption to undermine the overall pur-
pose of the Statute: to create a mandatory immunization program. 36 1

However, as the opinions in McCarthy v. Boozman,362 Boone v. Booz-
man,3 6 3 and Brock v. Boozman, 36 4 explain, the Statute violated the
Establishment Clause of the Constitution. 36 5 The entire religious ex-
emption was stricken from the Statute as unconstitutional because of
the phrase recognized religious denomination.3 6 6 Prior to the School-
children's appeal to the Eighth Circuit, the Arkansas General Assem-
bly reinstated a religious exemption to the Statute. 36 7 However, the
Arkansas General Assembly broadened the scope of the Statute's re-
ligious exemption to include any individuals with philosophical objec-
tions with nothing to minimize the number of objectors from receiving
exemption. 368 Illinois, Iowa, and Nebraska currently maintain relig-
ious exemptions to their own immunization statutes which are similar
to the Statute's invalidated provision that allowed individuals to be
exempt from the Statute only if the objector was a member of a recog-
nized religious denomination. 36 9 Accordingly, if states such as Illi-

only for those who adhered or frequented a recognized religious denomination whose
tenets and practices are contrary to immunization).

360. McCarthy, 212 F. Supp. 2d at 947.
361. Id. at 949.
362. 212 F. Supp. 2d 945 (W.D. Ark. 2002).
363. 217 F. Supp. 2d 938 (E.D. Ark. 2002).
364. No. 01CV007600, 2002 WL 1972086 (E.D. Ark. Aug. 12, 2002).
365. McCarthy v. Ozark Sch. Dist. (Ozark), 359 F.3d 1029, 1031-32 (8th Cir. 2004).

The Boozman cases include McCarthy v. Boozman, 212 F. Supp. 2d 945 (W.D. Ark.
2002), Boone v. Boozman, 217 F. Supp. 2d 983 (E.D. Ark. 2002), and Brock v. Boozman,
No. 00CV007600, 2002 WL 1972086 (E.D. Ark. Aug. 12, 2002). Id. at 1029.

366. McCarthy, 212 F. Supp. 2d at 949. The exemption provision failed the Lemon
Test because the provision's primary effects inhibited the practices and beliefs of those
people who were not members of a state-recognized religion, but who nevertheless ob-
jected to immunization based on religious beliefs. Id. Furthermore, Arkansas was obli-
gated to delve into dogma to identify if a religious sect was worthy of recognition by the
state. Id.

367. Ozark, 359 F.3d at 1032.
368. See Ozark, 359 F.3d at 1032 (indicating the Arkansas General Assembly broad-

ened the immunization exemption to encompass philosophical as well as religious objec-
tions); see also ARK. CODE ANN. § 6-18-702(b)(4)(a) (2008) (stating immunization is not
mandatory if "the parents or legal guardian of that child object thereto on the grounds
that immunization conflicts with the religious or philosophical beliefs of the parent or
guardian" and stating nothing concerning minimizing the number of exemptions).

369. Compare H.B. 1650, 81st Gen. Assem., Reg. Sess. (Ark. 1997) (stating section 6-
18-702 allowed a religious exemption to mandatory immunization only if the objector
frequented a recognized religious denomination to which immunization was contrary to
the religion's tenets and practices), with 225 ILL. COMP. STAT. ANN. 10/7(15)(h) (West

2009]



CREIGHTON LAW REVIEW [Vol. 42

nois, Iowa, and Nebraska revise their immunization statutes due to
concerns over the constitutionality of the statutes, these states should
balance their duty to protect public health with the constitutional re-
quirements of the Establishment Clause of the Constitution. 370

1. Non-Medical Exemptions Vary in Wording Among the States and
These Inconsistencies Create Different Effects on the Process
of Obtaining Exemption from Obligatory Immunization

When establishing a non-medical exemption to mandatory immu-
nization, legislatures should uphold their duty to protect public health
and welfare while not violating the Establishment Clause of the Con-
stitution. 37 1 While religious exemptions to immunization statutes
should be sufficiently narrow to minimize the risk of an outbreak, the
religious exemptions to immunization statutes cannot be so narrow as
to violate the Establishment Clause of the Constitution. 3 72 In Jacob-
son v. Massachusetts,3 73 the Supreme Court stated that in spite of in-
dividuals asserting personal freedoms in some instances, the state
may establish mandatory immunization laws because the state's duty
to conserve the safety of its people outweighs the convenience of the
individual. 374 However, although establishing comprehensive immu-
nization programs is a vital part of protecting public health and wel-
fare, most state legislatures have established non-medical exemptions
to immunization statutes.3 75 An immunization statute that provides
an exemption to mandatory immunization based on an individual's re-

2009) (stating immunization standards must "include appropriate exemptions for chil-
dren whose parents object thereto on the grounds that they conflict with the tenets and
practices of a recognized church or religious organization, of which the parent is an
adherent or member, and for children who should not be subjected to immunization for
clinical reasons"), and IOWA CODE ANN. § 139A.8(4)(b) (West 2009) (stating an immuni-
zation exemption is available if the child's parent "submits an affidavit signed by the
applicant . . . stating that the immunization conflicts with the tenets and practices of a
recognized religious denomination of which the applicant is an adherent or member"),
and NEB. REV. STAT. § 79-221(2) (2008) ("Immunization shall not be required for a stu-
dent's enrollment in any school in this state if he or she submits... [ain affidavit signed
by the student ... stating that the immunization conflicts with the tenets and practice
of a recognized religious denomination of which the student is an adherent or member
or that immunization conflicts with the personal and sincerely followed religious beliefs
of the student.").

370. See supra notes 358-69 and accompanying text.
371. See infra notes 373-403, 406-17 and accompanying text.
372. See infra notes 373-403, 406-17 and accompanying text.
373. 197 U.S. 11 (1905).
374. Jacobson v. Massachusetts, 197 U.S. 11, 24-25, 26 (1905).
375. Compare Jacobson, 197 U.S. at 24-25 (stating the state may enact mandatory

immunization laws through its police power), with, e.g., IowA CODE ANN. § 139A.8 (4)(b)
(West 2009) (stating an immunization exemption is available if the child's parent "sub-
mits an affidavit signed by the applicant ... stating that the immunization conflicts
with the tenets and practices of a recognized religious denomination of which the appli-
cant is an adherent or member").
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ligious grounds can subject the immunization statutes to causes of ac-
tion based upon the Establishment Clause of the Constitution. 37 6

When an immunization statute is not facially discriminatory but is
nonetheless attacked utilizing the Constitution's Establishment
Clause, the three-part test found in Lemon v. Kurtzman37 7 (hereinaf-
ter the "Lemon Test") is used to determine whether the statute vio-
lates the Establishment Clause.3 78 The Lemon Test requires that (i)
the statute must contain a purpose that is secular; (ii) the primary or
principle effect of the statute must neither inhibit nor advance relig-
ion; and (iii) the statute must not create an excessive entanglement
between religion and the government. 37 9 If legislatures wish to create
non-medical exemptions to immunization statutes, the exemption pro-
visions must not violate Jacobson.38 0 To not violate the rationale in
Jacobson, drafters of non-medical exemptions to an immunization
statutes must draft a statutory provision that is neither overly broad
nor allows for excessive amounts of exemptions, thereby undermining
the purpose of the mandatory immunization statute.38 1 Furthermore,
if legislatures wish to create non-medical exemptions to a mandatory
immunization statute, the non-medical exemptions must pass the
three-part Lemon Test.

3 8 2

Among the types of non-medical exemptions to mandatory immu-
nization statutes currently employed by the states, religious exemp-
tions requiring an affidavit of sincere religious beliefs strike the best
balance between upholding a state's duty to protect public health and
the limitations of the Establishment Clause of the Constitution. 38 3

Immunization exemptions that currently exist among states fit into
six categories. 38 4 Mississippi and West Virginia are the only states in

376. See Lemon v. Kurtzman, 403 U.S. 602, 612 (1971) (stating when a challenged
statute does not facially violate the Establishment Clause, three tests should be used to
verify the constitutionality of the statute).

377. 403 U.S. 602 (1971).
378. Lemon, 403 U.S. at 612.
379. Id. at 612-13.
380. Jacobson, 197 U.S. at 24-25, 26.
381. Compare id. at 24-25 (stating the state may enact mandatory immunization

laws through its police power), with, e.g., N.C. GEN. STAT. ANN. § 130A-157 (West 2009)
(allowing an immunization exemption based upon a submitted written statement at-
testing to the parent's religious beliefs opposing immunization).

382. See Lemon, 403 U.S. at 612-13 (establishing the three-part test to determine
constitutionality of statutes that are exposed to Establishment Clause challenges); see
also N.C. GEN. STAT. ANN. § 130A-157 (allowing an immunization exemption based
upon a submitted written statement attesting to the parent's religious beliefs opposing
immunization).

383. See infra notes 401-04 and accompanying text.
384. See ARK. CODE ANN. § 6-18-702(b)(4)(a) (West 2006) (stating immunization is

not mandatory if "the parents or legal guardian of that child object thereto on the
grounds that immunization conflicts with the religious or philosophical beliefs of the
parent or guardian"); CoLo. REv. STAT. ANN. § 25-4-903(2)(b) (West 2009) (stating an
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the first category which currently do not allow for non-medical exemp-
tions to immunization statutes.38 5 More than half of the states in the
United States, including the District of Columbia, fit into a second cat-
egory which offers non-medical exemptions to immunization statutes
so long as the parent or guardian submits a written statement that
the parent's or guardian's, or child's, religious convictions are contrary
to immunization. 38 6 Five states fit into a third category which only

immunization exemption is available if a statement is signed and submitted by the par-
ent attesting that the student adheres to a religious belief opposing immunization);
IND. CODE ANN. 20-34-3-2 (West 2009) (stating "a student may not be required to un-
dergo any testing, examination, immunization, or treatment required under this chap-
ter . . . when the child's parent objects on religious grounds," but requiring no other
means of reducing the number of exemptions); MD. CODE ANN., EDUC. § 7-403(b)(1-2)
(West 2009) ("[A] child whose parent or guardian objects to immunization on the ground
that it conflicts with the parent's or guardian's bona fide religious beliefs and practices
may not be required to present a physician's certification of immunization in order to be
admitted to school."); Miss. CODE ANN. § 41-23-37 (2009) (noting an immunization ex-
emption is available based on medical reasons if a certificate from a duly licensed physi-
cian is given to the local health officer indicating that the exemption will not cause to
the community undue risk, but stating nothing about extending exemption based on
non-medical reasons); NEB. REV. STAT. § 79-221(2) (2008) ("Immunization shall not be
required for a student's enrollment in any school in this state if he or she submits...
[a]n affidavit signed by the student.., stating that the immunization conflicts with the
tenets and practice of a recognized religious denomination of which the student is an
adherent or member or that immunization conflicts with the personal and sincerely fol-
lowed religious beliefs of the student.").

385. See Miss. CODE ANN. § 41-23-37 (2009) (noting an immunization exemption is
available based on medical reasons if a certificate from a duly licensed physician is
given to the local health officer indicating the exemption will not cause the community
undue risk, but stating nothing about extending exemption based on non-medical rea-
sons); see also W. VA. CODE § 16-3-4 (2009) (noting parents shall be guilty of a misde-
meanor if they refuse to allow their child to be immunized if they cannot provide
documentation from a physician demonstrating that vaccination is impossible or im-
proper, and stating nothing regarding exemption based on non-medical grounds).

386. See ALA. CODE § 16-30-3 (2008) (stating immunization is not required if "the
parent or guardian objects in writing that such immunization conflicts with his or her
religious practices and tenets"); ALAsKA STAT. § 14.30.125 (2009) (requiring immuniza-
tion); ALAsKA ADMIN. CODE tit. 4, § 06.055 (2009) (requiring a signed affidavit by the
child's parent attesting that there is a conflict between immunization and the practices
and tenets of the church which the applicant is a member); COLO. REV. STAT. ANN. § 25-
4-903(2)(b) (West 2009) (stating an immunization exemption is allowable if a parent or
guardian submits a signed writing that the student adheres to a religion whose teach-
ings oppose immunization, or if the parent or guardian has a personal belief that is
opposed to immunization); CONN. GEN. STAT. ANN. § 10-204a(3) (West 2008) (requiring a
statement that immunization is contrary to the religious beliefs of the child); DEL. CODE
ANN. tit. 14, § 131 (2009) (requiring an affidavit stating that immunization is contrary
to the student's religious beliefs); D.C. CODE § 38-506 (2009) (requiring a written state-
ment that immunization violates his or her religious beliefs); FLA. STAT. ANN. § 1003.22
(West 2009) (same); GA. CODE ANN. § 20-2-771(e) (West 2008) (requiring an affidavit
affirming the child belongs to a religion that opposes immunization); IDAHO CODE ANN.
§ 39-4802 (2009) (requiring a signed statement the child opposes immunization due to
religious beliefs); KAN. STAT. ANN. § 72-5209(b)(2) (2008) (same); Ky. REV. STAT. ANN.
§ 214.036 (West 2009) (stating immunization is not required if a written sworn state-
ment opposing immunization on religious grounds is submitted); MAss. GEN. LAws ANN.
ch. 76, § 15 (West 2009) (requiring a statement in writing that immunization and the
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allows non-medical exemption from immunization statutes based on
religious beliefs if the parents can produce proof of sincerely held re-
ligious beliefs. 38 7 In a fourth category, four states currently allow a
narrow non-medical exemption to immunization statutes based upon
objections that immunization conflicts with the practices and tenets of
a recognized religion or denomination of which the parent or guardian
is a member or adherent. 38 8 One state comprises a fifth category and

child's religious beliefs shall conflict); MICH. CoMp. LAws ANN. § 333.9215(2) (West
2009) (stating an immunization exemption is allowed if a parent submits a written
statement stating that immunization requirements cannot be met due to religious con-
victions); Mo. Ann. Stat. § 167.181(3) (2009) (same); MONT. CODE ANN. § 20-5-405
(2007) (requiring an notarized affidavit stating signer's religious beliefs conflict with
immunization); NEV. REV. STAT. § 432A.240 (2009) (requiring a signed statement that
religious beliefs conflict with immunization); N.H. REV. STAT. ANN. § 141-C:20-c (2009)
(requiring a notarized form stating, because of religious beliefs, the child shall not be
immunized); N.M. STAT. ANN. § 24-5-3(2-3) (West 2009) (requiring either an affidavit
stating the child adheres to a recognized religion opposing immunization, or a written
affirmation from the child's parent or guardian that the child's religious beliefs do not
allow immunization); OR. REV. STAT. § 433.267(1)(c) (2009) (requiring a signed state-
ment that immunization conflicts with the parent's religious beliefs); 24 PA. STAT. ANN.
§ 13-1303a(d) (West 2009) (same); R.I. Gen. Laws § 16-38-2(a) (2009) (same); S.C. CODE
ANN. § 44-29-180 (2008) (requiring immunization); S.C. CODE ANN. REGS. 61-8(II)(a)(2)
(1992) (allowing an immunization exemption if the parent signs a certificate stating the
child is an adherent to a religion rejecting immunization); TENN. CODE ANN. § 49-6-
5001(b)(2) (2009) (requiring a signed written statement that immunization conflicts
with the child's religious beliefs); S.D. CODIFIED LAws § 13-28-7.1(2) (2009) (stating an
alternative to immunization is allowable if the parent signs a written statement ac-
knowledging the "child is an adherent to a religious doctrine whose teachings are op-
posed to such immunization"); UTAH CODE ANN. § 53A-11-301 (West 2008) (requiring
immunization, but allowing exemption based on written statement according to section
35A-11-302); VA. CODE ANN. § 22.1-271.2(c) (West 2009) (requiring an affidavit stating
immunization conflicts with religious tenets and practices); Wyo. STAT. ANN. § 21-4-
309(a) (2008) (requiring written evidence of religious objection).

387. See HAW. REV. STAT. § 302A-1156(2) (2009) (stating an immunization exemp-
tion may be granted if a parent objects to immunization in writing indicating a conflict
with the parent's bona fide religious practices and tenets, and only upon showing a
school official appropriate evidence of the exemption); MD. CODE ANN., EDUC. § 7-
403(b)(1-2) (West 2009) ("[A] child whose parent or guardian objects to immunization on
the ground that it conflicts with the parent's or guardian's bona fide religious beliefs and
practices may not be required to present a physician's certification of immunization in
order to be admitted to school.") (emphasis added); MAss. GEN. LAws ANN. tit. 76, § 15
(West 2009) ("[No child whose parent or guardian states in writing that vaccination or
immunization conflicts with his sincere religious beliefs shall be required to present
said physician's certificate in order to be admitted to school."); N.Y. PuB. HEALTH LAW
§ 2165(9) (McKinney 2009) ("This section shall not apply to a person who holds genuine
and sincere religious beliefs which are contrary to the practices herein required, and no
certificate shall be required as a prerequisite to such person being admitted or received
into or attending an institution."); N.C. GEN. STAT. ANN. § 130A-157 (West 2009) (stat-
ing if immunization is contrary to the parent's beliefs, the child may be exempt from
immunization if the parents submit a statement in writing about the parent's "bona fide
religious beliefs and opposition to the immunization requirement").

388. 225 ILL. COMP. STAT. ANN. 10/7(15)(h) (West 2009) (stating immunization stan-
dards must "include appropriate exemptions for children whose parents object thereto
on the grounds that they conflict with the tenets and practices of a recognized church or
religious organization, of which the parent is an adherent or member, and for children
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offers exemption to its immunization statues if the parents or guardi-
ans of a child object to immunization based upon religious grounds,
but no affidavit or writing is necessary. 3 89 In a sixth category, Four-
teen states offer very broad exemptions to their immunization stat-
utes based on religious or philosophical, or personal, objections. 390

who should not be subjected to immunization for clinical reasons"); IOWA CODE ANN.
§ 139A.8 (4)(b) (West 2009) (stating an immunization exemption is available if the par-
ent "submits an affidavit signed by the applicant.. .stating that the immunization con-
flicts with the tenets and practices of a recognized religious denomination of which the
applicant is an adherent or member"); NEB. REV. STAT. § 79-221(2) (2008) ("Immuniza-
tion shall not be required for a student's enrollment in any school in this state if he or
she submits ... [an affidavit signed by the student ... stating that the immunization
conflicts with the tenets and practice of a recognized religious denomination of which
the student is an adherent or member or that immunization conflicts with the personal
and sincerely followed religious beliefs of the student."); N.J. STAT. ANN. § 30:5B-5(c)
(West 2009) (allowing an immunization exemption if the parents object to immunization
on grounds that the tenets and practice of a recognized religious denomination to which
the parent adheres, conflicts with immunization).

389. IND. CODE ANN. 20-34-3-2 (West 2009) (stating "a student may not be required
to undergo any testing, examination, immunization, or treatment required under this
chapter... when the child's parent objects on religious grounds," but requiring no other
means of reducing the number of exemptions).

390. ARiz. REV. STAT. ANN. § 15-873 (2009) (stating an immunization exemption is
allowed if "[t]he parent or guardian of the pupil submits a signed statement to the
school administrator stating that the parent or guardian has received information about
immunizations provided by the department of health services and understands the
risks and benefits of immunizations and the potential risks of [non-immunization] and
that due to personal beliefs, the parent or guardian does not consent to the immuniza-
tion of the pupil"); ARK. CODE ANN. § 6-18-702(b)(4)(a) (West 2006) (stating immuniza-
tion is not mandatory if "the parents or legal guardian of that child object thereto on the
grounds that immunization conflicts with the religious or philosophical beliefs of the
parent or guardian"); CAL. HEALTH & SAFETY CODE § 120365 (West 2009) ("Immuniza-
tion of a person shall not be required for admission to a school ... if the parent ... files
with the governing authority a letter or affidavit stating that the immunization is con-
trary to his or her beliefs."); COLO. REV. STAT. ANN. § 25-4-903(2)(b) (West 2009) (stating
an immunization exemption is allowed if a parent or guardian submits a signed writing
stating the student adheres to a religion whose teachings oppose immunization, or if the
parent or guardian has a personal belief opposed to immunization); IND. CODE ANN. 20-
34-3-2 (West 2009) (stating "a student may not be required to undergo any testing, ex-
amination, immunization, or treatment required under this chapter... when the child's
parent objects on religious grounds," but requiring no other means of reducing the num-
ber of exemptions); LA. REV. STAT. ANN. § 17:170(E) (2009) ("No person . . . shall be
required to comply with the provisions of this Section if the student or his parent or
guardian submits ... or a written dissent from the student or his parent or guardian is
presented."); ME. REV. STAT. ANN. tit. 20 § 6355(3) (2009) (stating an immunization ex-
emption is available if "[tihe parent states in writing a sincere religious belief that is
contrary to the immunization requirement of this subchapter or an opposition to the
immunization for philosophical reasons"); MiNN. STAT. ANN. § 121A.15 (West 2009) ("If
a notarized statement signed by the minor child's parent... stating that the person has
not been immunized ... because of the conscientiously held beliefs of the parent . . .");
N.D. CENT. CODE § 23-07-17.1(3) (2009) (stating an immunization exemption is allowed
if"the child's parent or guardian, [present] a certificate signed by the child's parent or
guardian whose religious, philosophical, or moral beliefs are opposed to such immuniza-
tion"); OHIO REV. CODE ANN. § 3313.671(B)(4) (West 2009) ("A pupil who presents a
written statement of the pupil's parent or guardian in which the parent or guardian
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States in the sixth category permit exemptions to their immunization
statutes based upon an attestation that immunization of a child is
contrary to the parent's or guardian's personal or philosophical
beliefs.391

It should be noted that states lacking a non-medical exemption to
their immunization statutes are congruent with Jacobson and the
Lemon Test because they constitutionally utilize the states' police
powers to require mandatory immunization, while such statutes also
pass the Lemon Test.3 92 The Supreme Court in Jacobson did not re-
quire exemptions to mandatory immunization statutes; rather, it re-
quired states to protect public health, if necessary, at the expense of
individual comfort. 3 93 States without non-medical exemptions to
their mandatory immunization statutes meet the Jacobson require-
ment. 39 4 These states' mandatory immunization statutes also meet
the Lemon Test because there is a secular purpose of establishing

declines to have the pupil immunized for reasons of conscience, including religious con-
victions, is not required to be immunized."); OKL. STAT. ANN. tit. 70, § 1210.192 (2009)
("Any minor child, through the parent, guardian, or legal custodian of the child, may
submit to the health authority charged with the enforcement of the immunization laws
of this state: ... [a] written statement by the parent, guardian or legal custodian of the
child objecting to immunization of the child; whereupon the child shall be exempt from
the immunization laws of this state."); TEx. EDUCATION CODE ANN. § 38.001(c)(1)(b)
(Vernon 2009) (stating an immunization exemption is available if the parent submits an
affidavit stating immunization conflicts with the parent's conscience, including religious
beliefs); VT. STAT. ANN. tit. 18, § 1122(a)(3) (2009) (stating an immunization exemption
is allowed "[i]f the person, or in the case of a minor the person's parent or guardian
states in writing that the person, parent, or guardian has religious beliefs or philosophi-
cal convictions opposed to immunization"); WASH. REV. CODE ANN. § 28A.210.090(2)
(West 2009) ("Any child shall be exempt in whole or in part from the immunization
measures... upon the presentation of... [a] written certification signed by any parent
or legal guardian of the child or any adult in loco parentis to the child that the signator
has either a philosophical or personal objection to the immunization of the child."); Wis.
STAT. ANN.§ 252.04(3) (West 2009) ("The immunization requirement is waived if... the
student's parent, guardian or legal custodian submits a written statement to the school,
day care center or nursery school objecting to the immunization for reasons of health,
religion or personal conviction.").

391. E.g. ARIz. REV. STAT. ANN. § 15-873 (2009) (stating an immunization exemption
is allowed if "[t]he parent or guardian of the pupil submits a signed statement to the
school administrator stating that the parent or guardian has received information about
immunizations provided by the department of health services and understands the
risks and benefits of immunizations and the potential risks of [non-immunization] and
that due to personal beliefs, the parent or guardian does not consent to the immuniza-
tion of the pupil").

392. See infra notes 393, 395-96 and accompanying text.
393. See Jacobson, 197 U.S. at 24-25 (stating the state may enact mandatory immu-

nization laws through its police power even where the exercise of this power proves
difficult to some).

394. See Steve P. Calandrillo, Vanishing Vaccinations: Why Are So Many Americans
Opting Out of Vaccinating Their Children?, 37 U. MICH. J.L. REFORM 353, 421 (2004)
(stating a heightened numbers of exemptions to mandatory immunization may under-
mine health achievements resulting from prevalent immunization).
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mandatory immunization, the primary effect of mandatory immuniza-
tion neither advances nor inhibits religion in that the immunization
statute applies to all people regardless of religion, and there is no en-
tanglement between government and religion because there is no con-
nection with religion and this type of immunization statute.3 95

Accordingly, states which provide no non-medical exemption to their
mandatory immunization statutes comply with the requirements set
forth by the Supreme Court in Jacobson and in Lemon. 39 6

Though states with no non-medical exemptions to their
mandatory immunization statutes protect public health and create no
issues regarding the constitutionality of the statutes under the Estab-
lishment Clause of the Constitution, state legislatures wishing to in-
clude religious exemptions to their mandatory immunization statutes
strike the best balance between the requirements of Jacobson and
Lemon by modeling their exemptions after the second category of stat-
utes. 3 97  States which offer non-medical exemptions to their
mandatory immunization statutes where a child's parents or guardi-
ans submit a written statement or affidavit attesting that the parent's
or guardian's, or child's, religious convictions are contrary to immuni-
zation comply with Jacobson because such exemptions require
mandatory immunization even though they offer exemption. 3 98 The
ill effects of offering exemption in such circumstances are limited be-
cause exemption is only allowed on the basis of religious objection to
immunization, and the parent or guardian is further required to sub-
mit a written statement or affidavit which limits the number of ex-
emptions.3 99 This type of exemption, the second category of

395. Compare Jacobson, 197 U.S. at 24-25 (stating a state may enact mandatory
immunization laws through its police power), and Lemon, 403 U.S. at 612-13 (establish-
ing the three-part test to determine constitutionality of statutes that are exposed to the
Establishment Clause challenges), with, e.g., Miss. CODE ANN. § 41-23-37 (2009) (noting
an immunization exemption is available based on medical reasons if a certificate from a
duly licensed physician is given to the local health officer indicating that the exemption
will not cause to the community undue risk, but stating nothing about extending ex-
emption based on non-medical reasons).

396. See supra notes 393-95 and accompanying text.
397. See infra notes 398-403 and accompanying text.
398. Compare Jacobson, 197 U.S. at 24-25 (stating a state may enact mandatory

immunization laws through its police power), with, e.g., S.D. CODIFIED LAws § 13-28-7.1
(2) (2009) (stating an alternative to immunization is allowable if the parent signs a
written statement acknowledging the "child is an adherent to a religious doctrine whose
teachings are opposed to such immunization").

399. Compare Jacobson, 197 U.S. at 24-25 (stating a state may enact mandatory
immunization laws through its police power), and, e.g., S.D. CODIFIED LAws § 13-28-7.1
(2) (2009) (stating an alternative to immunization is allowable if the parent signs a
written statement acknowledging a "child is an adherent to a religious doctrine whose
teachings are opposed to such immunization"), with, e.g., ARIZ. REV. STAT. ANN. § 15-
873 (2009) (stating an immunization exemption is allowed if"[t]he parent or guardian of
the pupil submits a signed statement to the school administrator stating that the par-
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exemptions to mandatory immunization statutes, also passes the
three-part Lemon Test.400

First, immunization statues which offer non-medical exemptions
based upon a parent's or guardian's written submission of a statement
that the parent's or guardian's, or child's, religious convictions are
contrary to immunization have the secular purpose of limiting the
number of exemptions so as not to create a risk that there may be an
outbreak of disease. 40 1 Second, the primary effect of such statutes
does not advance or inhibit religion because, although the exemption
is limited to religious beliefs, the primary effect is to limit all non-
medical exemptions and this effect does not advance or inhibit relig-
ion.40 2 Lastly, such statutes do not create excessive entanglement be-
tween religion and government because the government need not
delve into the doctrines, dogma, tenets, or practices of any religion,
nor does the government need to take any steps besides requiring an
attestation from a child's parent or guardian.40 3 Accordingly, relig-
ious exemptions to mandatory immunization statutes which do not re-
quire state examination into religious practices strike the best balance
between the requirements of Jacobson and Lemon.40 4

While other forms of religious exemptions to mandatory immuni-
zation statutes meet the requirements of Jacobson to protect public
health, such exemptions likely fail to pass the Lemon Test in that the

ent or guardian has received information about immunizations provided by the depart-
ment of health services and understands the risks and benefits of immunizations and
the potential risks of [non-immunization] and that due to personal beliefs, the parent or
guardian does not consent to the immunization of the pupil," but not limiting the ex-
emption to religious beliefs).

400. See infra notes 401-03 and accompanying text. See Lemon, 403 U.S. at 612-13
(stating when there is a constitutional challenge to a statute based on the Establish-
ment Clause, and the statute does not facially discriminate, there are three tests to
determine whether there is a constitutional violation: (1) the statute must contain a
purpose that is secular; (2) the primary or principle effect must neither inhibit nor ad-
vance religion; and (3) the statute must not create an excessive entanglement between
religion and the government).

401. See Jacobson, 197 U.S. at 24-25 (stating mandatory immunization laws are a
valid exercise of a states' police power); see also Calandrillo, supra note 394, at 421.
(stating heightened numbers of exemptions to mandatory immunization may under-
mine health achievements resulting from prevalent immunization).

402. See, e.g., UTAH CODE ANN. § 53A-11-301(West 2008) (requiring immunization
but allowing religious exemption based solely upon written statement).

403. Compare HAw. REV. STAT. § 302A-1156(2) (2009) (granting exemption only
when a parent objects to immunization in writing indicating a conflict with the parent's
bona fide religious practices and tenets, and only upon showing a school official appro-
priate evidence of the exemption), with S.D. CODIFIED LAWS § 13-28-7.1(2) (2009) (stat-
ing an alternative to immunization is allowable if the parent signs a written statement
that the "child is an adherent to a religious doctrine whose teachings are opposed to
such immunization," but not requiring any other interaction between the government
entity and the parent or guardian).

404. See supra notes 398-403 and accompanying text.
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exemptions would require the government to interpret religious be-
liefs. 40 5 The five states that comprise the third category of non-medi-
cal exemptions to mandatory immunization statutes, states that only
allow exemptions if a child's parents or guardians can produce proof of
sincerely held religious convictions, uphold Jacobson because such
state statutes reduce the number of immunization exemptions due to
the requirement that the child's parent or guardian must produce
proof of sincerity of religious beliefs. 40 6 However, while the state stat-
ues comprising the third category of non-medical exemptions to
mandatory immunization statutes may pass the first two prongs of
the Lemon Test under the reasoning above, they arguably fail the
third prong of the Lemon Test because of excessive government entan-
glement with religion.40 7 Where a parent must provide proof of sin-
cere religious beliefs that are contrary to immunization, the
government entity entangles itself with religion greatly when it is re-
quired to determine what exactly is, and is not, proof of sincere relig-
ious beliefs. 40 8

The four states that comprise the fourth aforementioned category
allow a narrow exemption to mandatory immunization statutes based
on parent's or guardian's objections that immunization conflicts with
the tenets and practices of a recognized religious denomination of
which the parent or guardian is an adherent or member also remain
congruent with Jacobson.4 09 The fourth category of exemptions to
mandatory immunization statutes are congruent with Jacobson be-
cause such exemptions further limit the number of individuals who
qualify for exemptions and therefore minimize the risk of a disease
outbreak.4 10 However, courts have found that this category of exemp-

405. See infra notes 406-11 and accompanying text.
406. Compare Jacobson, 197 U.S. at 24-25 (stating a state may enact mandatory

immunization laws through its police power), with HAw. REV. STAT. § 302A-1156(2)
(stating that exemption may be granted if a parent objects to immunization in writing
indicating a conflict with the parent's bona fide religious practices and tenets, and only
upon showing a school official appropriate evidence of the exemption).

407. See Lemon, 403 U.S. at 612-13 (stating the third test is whether the statute
creates excessive entanglement between the government entity and religion).

408. Compare Lemon, 403 U.S. at 612-13 (stating the third test is whether the stat-
ute creates excessive entanglement between the government entity and religion), with
HAw. REV. STAT. § 302A-1156(2) (2009) (stating an immunization exemption may be
granted if a parent objects to immunization in writing indicating a conflict with the
parent's bona fide religious practices and tenets, and only upon showing a school official
appropriate evidence of the exemption).

409. See, e.g., IowA CODE ANN. § 139A.8 (4)(b) (West 2009) (stating an immunization
exemption is available if the parent "submits an affidavit signed by the applicant ...
stating that the immunization conflicts with the tenets and practices of a recognized
religious denomination of which the applicant is an adherent or member").

410. Compare Jacobson, 197 U.S. at 24-25 (stating a state may enact mandatory
immunization laws through its police power), with NEB. REV. STAT. § 79-221(2) (2008)
("Immunization shall not be required for a student's enrollment in any school in this
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tion to mandatory immunization statutes violates the second and
third prong of the Lemon Test because the primary effect is to prevent
those with genuine religious conviction from receiving exemption, and
requiring the an individual to show proof of adherence to a state recog-
nized religion greatly entangles government and religion. 4 11

The one state that allows exemption to mandatory immunization
statutes based on a religious objection to immunization, Indiana, sat-
isfies Jacobson because the exemption is limited to religious convic-
tion and does not overly broaden the exemption. 4 12 This type of
exemption to mandatory immunization statutes does not violate the
first prong of the Lemon Test because the secular purpose of the ex-
emption is to limit the number of individuals who qualify for the ex-
emption. 4 13 This type of exemption to mandatory immunization
statutes also satisfies the second prong of the Lemon Test because the
primary effect of the exemption does not inhibit or advance religion
because, even though a secondary effect may do so; the primary effect
of the exemption limits the number of exemptions to a comprehensive
immunization program.4 14 This type of exemption to mandatory im-

state if he or she submits ... [ain affidavit signed by the student ... stating that the
immunization conflicts with the tenets and practice of a recognized religious denomina-
tion of which the student is an adherent or member or that immunization conflicts with
the personal and sincerely followed religious beliefs of the student.").

411. Compare Lemon, 403 U.S. at 612-13 (establishing the three-part test to deter-
mine constitutionality of statutes exposed to Establishment Clause challenges), and
McCarthy, 212 F. Supp. 2d at 949 (reasoning the religious exemption portion of the
statute failed to satisfy the Lemon Test's second prong because the religious exemption's
primary effect was to prevent individuals with genuine religious beliefs from receiving
the exemption based on their lack of membership in a denomination, and the religious
exemption failed to satisfy the Lemon Test's third prong because the religious exemption
required that the State of Arkansas plunge into religious tenets and doctrines in order
to verify if a denomination or church is worthy of recognition), with NEB. REV. STAT.
§ 79-221(2) ("Immunization shall not be required for a student's enrollment in any
school in this state if he or she submits ... [a]n affidavit signed by the student ...
stating that the immunization conflicts with the tenets and practice of a recognized
religious denomination of which the student is an adherent or member or that immuni-
zation conflicts with the personal and sincerely followed religious beliefs of the
student.").

412. Compare IND. CODE ANN. 20-34-3-2 ("[A] student may not be required to un-
dergo any testing, examination, immunization, or treatment required under this chap-
ter.., when the child's parent objects on religious grounds."), with Jacobson, 197 U.S.
at 24-25 (stating a state may enact mandatory immunization laws through its police
power).

413. Compare IND. CODE ANN. 20-34-3-2 ("[A] student may not be required to un-
dergo any testing, examination, immunization, or treatment required under this chap-
ter.., when the child's parent objects on religious grounds."), with Lemon, 403 U.S. at
612-13 (stating the Lemon Test's first prong is to verify whether the statute has a secu-
lar purpose).

414. Compare IND. CODE ANN. 20-34-3-2 ("[A] student may not be required to un-
dergo any testing, examination, immunization, or treatment required under this chap-
ter... when the child's parent objects on religious grounds."), with Lemon, 403 U.S. at

2009]
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munization statutes also satisfies the third prong of the Lemon Test
because it fails to create entanglement between government and relig-
ion as government is not required to delve into the practices and ten-
ets of the religion.4 15

Finally, the fourteen states which offer broad exemptions to
mandatory immunization statutes based on philosophical or personal
objections, with no means of minimizing the amount of exemptions,
passes the Lemon Test because: (i) the secular purpose prong is satis-
fied by allowing exemption to mandatory immunization for those indi-
viduals who choose not to have their children immunized; (ii) the
primary effect of this type of exemption does not inhibit or advance
religion because exemption is allowed to all who object, and not merely
those with religious conviction; and (iii) this type of exemption does
not create government entanglement with religion because the gov-
ernment does not decipher whether the objection meets any govern-
ment imposed requirements. 4 16 However, under Jacobson, this type
of exemption to mandatory immunization statutes violates the pur-
pose of mandatory immunization because any objection to immuniza-
tion would be an appropriate means of obtaining exemption and this
unfettered discretion of the individual undermines the purpose of
mandatory immunization. 4 17

612-13 (stating Lemon Test's second prong is to verify whether the statute's primary
effect advances or inhibits religion).

415. Compare IND. CODE ANN. 20-34-3-2 ("[A] student may not be required to un-
dergo any testing, examination, immunization, or treatment required under this chap-
ter.., when the child's parent objects on religious grounds."), with Lemon, 403 U.S. at
612-13 (stating the Lemon Test's third prong is to verify whether there is excessive en-
tanglement between the religion and government).

416. Compare Lemon, 403 U.S. at 612-13 (establishing the three-part test to deter-
mine constitutionality of statutes that are exposed to Establishment Clause challenges),
with MINN. STAT. ANN. § 121A.15 (West 2009) ("If a notarized statement signed by the
minor child's parent ... stating that the person has not been immunized ... because of
the conscientiously held beliefs of the parent . . ").

417. Compare Jacobson, 197 U.S. at 24-25 (stating a state may enact mandatory
immunization laws through its police power), with MiNN. STAT. ANN. § 121A.15 (West
2009) ("If a notarized statement signed by the minor child's parent ... stating that the
person has not been immunized . . . because of the conscientiously held beliefs of the
parent . . ").
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C. SEVERABILITY OF THE STATUTE: THE DISTRICT COURTS IN THE

BoOzMAN CASES SHOULD HAVE RETAINED STATUTORY

LANGUAGE THAT WAS NOT UNCONSTITUTIONAL

1. In Reviewing the Severability of a Statutory Provision, Courts
Should Determine What Exactly Should be Stricken as Invalid
and Whether the Remaining Portion of the Statutory Provision
is Capable of Execution Without the Invalidated Portion

The Eighth Circuit in McCarthy v. Ozark School District4 18 did
not have an opportunity to review the findings from McCarthy v. Booz-
man,4 19 Boone v. Boozman, 420 and Brock v. Boozman,4 2 1 because the
parents and school children (hereinafter collectively the "Schoolchil-
dren"), including the children who were barred from school for not re-
ceiving the Hepatitis B vaccination as required by Arkansas Code
Annotated section 6-18-702(a) (hereinafter the "Statute"), did exactly
what the lower courts encouraged them to do: solicit the Arkansas
General Assembly to change the wording of the Statute.4 22 The Ar-
kansas General Assembly heard the pleas of the Schoolchildren. 42 3

The Arkansas General Assembly responded by omitting the recog-
nized religion or denomination portion of the Statute and broadening
the language of the Statute to include exemptions based on any philo-
sophical objection. a2 4 The Arkansas General Assembly's change of the
terminology utilized in the Statute's religious exemption allowed any
child to gain exemption from immunization based on any philosophi-
cal objections that the child's parents or guardians potentially have
with no statutory language to minimize the number of exemptions.4 2 5

The Arkansas General Assembly's action left the Eighth Circuit with
little opportunity to review the district courts' actions. 426

However, had the Arkansas General Assembly not amended the
Statute prior to the Eighth Circuit's ruling, the Eighth Circuit could
have found that the district courts erred in striking the Statutes en-

418. 359 F.3d 1029 (8th Cir. 2004).
419. 212 F. Supp. 2d 945 (W.D. Ark. 2002).
420. 217 F. Supp. 2d 938 (E.D. Ark. 2002).
421. No. 01CV007600, 2002 WL 1972086 (E.D. Ark. Aug. 12, 2002).
422. McCarthy v. Boozman (McCarthy), 212 F. Supp. 2d 945, 949 (W.D. Ark. 2002):

McCarthy v Ozark Sch. Dist. (Ozark), 359 F.3d 1029, 1032, 1034 (8th Cir. 2004).
423. Ozark, 359 F.3d at 1032, 1033, 1034.
424. Id. at 1034.
425. See ARK. CODE ANN. § 6-18-702(d)(4)(A) (West 2006) (indicating any philosophi-

cal objection to the immunization requirement would be sufficient to allow the child to
attend school without having the otherwise required immunizations); see also Ozark,
359 F.3d at 1034 (stating the schoolchildren followed the district court's admonition to
communicate to the Arkansas General Assembly their objections to the invalidated ex-
emption provision).

426. See Ozark, 359 F.3d at 1034 (indicating the issues were moot before the Eighth
Circuit could review the case).
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tire religious exemption provision instead of striking only the uncon-
stitutional words in the provision. 42 7 The Eighth Circuit could have
remanded McCarthy back to the district courts to have the district
courts properly strike only the individual words of the provision that
were found to be unconstitutional. 4 28 Had the district courts properly
struck only the unconstitutional wording from the Statute's religious
exemption provision, the Schoolchildren would have received a proper
remedy for their grievance because the Schoolchildren would have re-
ceived an exemption to the Statute as the legislature intended.4 29

Having the district courts strike only the unconstitutional wording
from the Statute's religious exemption provision would have allowed
the Statute's immunization requirement and religious exemption pro-
vision to remain intact.4 30 Additionally, allowing the Statute and its
religious exemption provision to remain intact would have allowed the
Statute to fulfill its purpose of mandating comprehensive immuniza-
tion of children and would have allowed the Statute to contain a nar-
row religious exemption without violating the Establishment Clause
of the Constitution. 4 3 1

The district courts, though correct in finding that the Statute's
religious exemption provision violated the Establishment Clause of
the Constitution, did not apply Arkansas' Separability of Provisions
statute, Arkansas Code Annotated section 1-2-117 ("Section 1-2-117"),
correctly. 4 3 2 In Russell v. Burris,43 3 the Eighth Circuit cited the Su-
preme Court when it stated that state law governs severability. 4 34

Arkansas law recognizes that when a statutory provision is struck
down, the remaining portion of the statute must be both capable of
execution and complete without the rejected statutory portion. 43 5

The Supreme Court's ruling in I.N.S. v. Chadha4 36 should have
affected the manner in which the district courts adjudged the Stat-

427. See id. at 1032 (indicating the circuit court did not reach the merits of the
claims because the Arkansas General Assembly rendered the issues moot); see also 2
SUTHERLAND STATUTORY CONSTRUCTION § 44:8 (6th ed. 2008) (indicating unless a sepa-
rability clause specifically states to the contrary, an invalid provision should be sepa-
rate from the remaining portion of the statute).

428. ARK. CODE ANN. § 1-2-117 (2008) (stating the Arkansas Separability of Provi-
sions statute requires severance of invalid portions of the statute while upholding the
constitutional portion).

429. See McCarthy, 212 F. Supp. 2d at 950 (indicating the district court fully under-
stood its holding did not afford any real relief to the schoolchildren).

430. See supra notes 408-15 and accompanying text.
431. See supra notes 418-30 and accompanying text.
432. See infra notes 433-51 and accompanying text.
433. 146 F.3d 563 (8th Cir. . 1998).
434. Russell v. Burris, 146 F.3d 563, 573 (8th Cir. 1998).
435. Russell, 146 F.3d at 573.
436. 462 U.S. 919 (1983).
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ute's religious exemption provision. 43 7  In Chadha, the Supreme
Court stated that the determination of whether an invalid portion of a
statute may be separated from the rest of the statute is governed by
the legislature's intent regarding the invalid portion.4 38 The Supreme
Court reasoned that it did not have to determine the legislature's in-
tent in Chadha because Congress already expressly stated its intent
for severing the unconstitutional portion of an otherwise constitu-
tional act.43 9 Thus, if a severability clause exists, it is itself an idiom
of the legislature's intent.4 4 0 Therefore, the Eighth Circuit in McCar-
thy did not need to further endeavor to discover the legislative intent;
rather, it should have determined whether the valid portion was suffi-
ciently independent to stand on its own. 4 1 Here, the Arkansas Gen-
eral Assembly, like Congress in Chadha, supplied a severability
clause and applied it to the entire Arkansas Code.4 42 The mere exis-
tence of a severability clause established the Arkansas General As-
sembly's intent that severability should apply to all provisions in the
Arkansas Code.44 3

Though the district courts rightfully separated the valid and inva-
lid portions of the statute, the district courts failed to evaluate how
much of the Statute's religious exemption provision should have been
severed from the Statute.44 4 The district courts simply lopped off the
Statute's entire religious exemption provision, leaving no religious ex-
emption whatsoever. 44 5 The district courts may have assumed that
when striking the invalid portion of a statute, a court should sever any
substantive application of a statute containing invalid words and
leave only valid portions of the statute.446 However, the wording of
severability clauses occasionally indicates that the severability of a
statute applies to segments of statutory text rather than to the sub-
stantive applications of the statute as a whole. 447 According to section
1-2-117, Arkansas' Separability of Provisions statute, any portion of

437. I.N.S. v. Chadha, 462 U.S. 919, 931-932 (1983).
438. Chadha, 463 U.S. at 932.
439. Id.
440. SUTHERLAND, supra note 427, § 44:8.
441. Id.
442. ARK. CODE ANN. § 1-2-117; Chadha, 463 U.S. at 931-32.
443. ARK. CODE ANN. § 1-2-117.
444. McCarthy, 212 F. Supp. 2d at 949-50; see also SUTHERLAND, supra note 427,

§ 44:8 (indicating that unless otherwise stated, "parts" refers to substantive
applications).

445. See McCarthy, 212 F. Supp. 2d at 949-50 (showing the district courts utilized
the Separability of Provisions to invalidate the exemption provision).

446. Compare SUTHERLAND, supra note 427, § 44:8 (indicating that unless otherwise
stated, "parts" refers to substantive applications), with McCarthy, 212 F. Supp. 2d at
949-50 (reasoning the exemption provision must be stricken because the dominant pur-
pose of the statute was not exemption, but mandatory immunization).

447. SUTHERLAND, supra note 427, § 44:8.
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the Arkansas Code Annotated that is adjudged unconstitutional, be it
as large as a title or as small as a single word, should be severed from
the remaining Arkansas Code Annotated. 448  Additionally, the re-
maining portion of the Arkansas Code Annotated should operate fully
without the invalidated portion. 4 49 The language of the severability
statute clearly shows the Arkansas General Assembly's intent to re-
tain any portion of a statute not declared invalid.4 50 Because the sev-
erability statute specifically referred to segments of text rather than
merely parts, the district courts should not have stricken the entire
provision if merely a word was invalid. 45 1 Hence, under the severabil-
ity statute, if a statutory provision violates the Constitution due to a
single invalid word, and if that word could be stricken and the remain-
ing portion of the statutory provision upheld, only the unconstitu-
tional word should be stricken while the remaining portion of the
statute should carry on in full force. 45 2

2. The District Courts Should Have Followed the Arkansas General
Assembly's Intent, as Evidenced in the Separability of Provisions
Statute, so that Only the Invalid Words of the Religious
Exemption Provision of the Mandatory Immunization Statute
Should have been Stuck Down Rather than the Entire
Substantive Application of the Religious Exemption

While courts cannot create new provisions for any statute, the dis-
trict courts in McCarthy, Boone, and Brock should not have sweep-
ingly struck down the Statute's entire religious exemption provision
simply because a few words were found to be invalid.4 53 The Statute's

448. ARK. CODE ANN. § 1-2-117. The statute reads "in the event any title, subtitle,
chapter, subchapter, section, subsection, subdivision, paragraph, subparagraph, item,
sentence, clause, phrase, or word of this Code is declared or adjudged to be invalid or
unconstitutional, such declaration or adjudication shall not affect the remaining por-
tions of this Code which shall remain in full force and effect as if the portion so declared
or adjudged invalid or unconstitutional was not originally a part of this Code." Id.

449. Id.
450. ARK. CODE ANN. § 1-2-117.
451. See SUTHERLAND, supra note 427, § 44:8 (stating that unless otherwise stated,

'parts" refers to substantive applications); see also ARK. CODE ANN. § 1-2-117 (indicating
the Arkansas Legislature intended the severability clause to refer to segments of text
rather than substantive applications and should be separated as such).

452. SUTHERLAND, supra note 427, § 44:8.
453. See ARK. CODE ANN. § 1-2-117 (1987) ("[I]n the event any title, subtitle, chap-

ter, subchapter, section, subsection, subdivision, paragraph, subparagraph, item, sen-
tence, clause, phrase, or word of this Code is declared or adjudged to be invalid or
unconstitutional, such declaration or adjudication shall not affect the remaining por-
tions of this Code which shall remain in full force and effect as if the portion so declared
or adjudged invalid or unconstitutional was not originally a part of this Code."); see also
McCarthy, 212 F. Supp. 2d at 950 (stating it is the legislature's province, not the court's,
to enact legislation).
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religious exemption prior to the Arkansas General Assembly's amend-
ment read as follows:

The provisions of this section shall not apply if the parents or
legal guardian of that child object thereto on the grounds that
such immunization conflicts with the religious tenets and
practices of a recognized church or religious denomination of
which the parent or guardian is an adherent or member. 4 54

As the district courts in McCarthy, Boone, and Brock pointed out,
the wording of the Statute's religious exemption provision violated the
Establishment Clause of the Constitution because the provision only
benefited adherents or members of religious denominations officially
recognized by the State of Arkansas. 45 5 But according to Section 1-2-
117, if possible, the Statute's religious exemption provision should
have been preserved by striking only its invalid parts.4 56 The district
courts made it clear that they invalidated the Statute's religious ex-
emption provision due to the phrase recognized church or religious de-
nomination.4 57 However, if the district courts were to strike only the
phrases "a recognized church or religious denomination of which" and
"is an adherent or member," the remaining portions of the provision
could have been upheld without violating the overriding purpose of
the immunization requirement. 458 If the district courts would have
merely struck the previously mentioned phrases, the Statute's relig-
ious exemption provision would then read as follows:

The provisions of this section shall not apply if the parents or
legal guardian of that child object thereto on the grounds that
such immunization conflicts with the religious tenets and
practices of the parent or guardian.4 59

This version of the Statute's religious exemption provision passes
constitutional muster because it does not force the Arkansas Depart-
ment of Health to decipher which individual's objections were based
on practices of state-recognized churches or denominations. 460 Fur-

454. H.B. 1650, 81st Gen. Assem., Reg. Sess. (Ark. 1997).
455. McCarthy, 212 F. Supp. 2d at 949.
456. ARK. CODE ANN. § 1-2-117.
457. McCarthy, 212 F. Supp. 2d at 949.
458. See id. (indicating the Arkansas General Assembly's overriding purpose was to

establish a comprehensive mandatory immunization program); see also H.B. 1650, 81st
Gen. Assem., Reg. Sess. (Ark. 1997) (noting the statute's wording before the district
courts invalidated the religious exemption provision).

459. See H.B. 1650, 81st Gen. Assem., Reg. Sess. (Ark. 1997) (reading the text as it
was originally written excluding only the words "a recognized church or religious de-
nomination of which" and "is an adherent or member" from subsection (d)).

460. Compare McCarthy, 212 F. Supp. 2d at 948 (indicating the district courts em-
ployed the analysis of Lemon v. Kurtzman which helped determine whether the relig-
ious exemption violated the Establishment Clause of the First Amendment), with H.B.
1650, 81st Gen. Assem., Reg. Sess. (Ark. 1997) (reading the text as it was originally
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thermore, the overall purpose of the Statute's immunization require-
ment, mandatory immunization, would have been maintained along
with the Statute's religious exemption provision. 46 1 In essence, if the
district courts would have simply struck those unconstitutional
phases, the State of Arkansas could have avoided what is now an in-
creased risk of an outbreak of unfettered disease in Arkansas
children.

46 2

IV. CONCLUSION

In McCarthy v. Ozark School District,4 63 the United States Court
of Appeals for the Eighth Circuit rightfully stated that the claims
were moot when the appellants sought relief from a judgment that
struck a religious exemption as unconstitutional under the First
Amendment. 4 64 The appellants, including parents and children (here-
inafter collectively the "Schoolchildren"), originally brought a claim
against inter alia the Director of the Arkansas Department of Health
for disallowing the Schoolchildren to attend school because the School-
children did not qualify for a religious exemption from a State of Ar-
kansas immunization requirement. 46 5 The Schoolchildren did not
qualify for a religious exemption from State of Arkansas' immuniza-
tion requirement because Arkansas Code Annotated section 6-18-
702(a) (hereinafter the "Statute") required the objectors to belong to a
"recognized church or religion or denomination."46 6 When the district
courts in McCarthy, Boone, and Brock struck the Statute's religious
exemption provision from the Statute's mandatory immunization re-
quirement, the district courts removed any chance that the Schoolchil-
dren, and also removed any previously enjoyed religious exemptions
actually afford to any other individuals, could receive an exemption
from the Statute's requirements.4 6 7 Before the Eighth Circuit had a
chance to review the district courts' holdings, the Arkansas General
Assembly amended the Statute which thereupon allowed individuals

written excluding only the words 'a recognized church or religious denomination of
which" and "is an adherent or member" from subsection (d)).

461. Compare McCarthy, 212 F. Supp. 2d at 948 (indicating the district court be-
lieved the language of the statute indicated the principle purpose of the statute was to
establish a comprehensive immunization program for school children), with H.B. 1650,
81st Gen. Assem., Reg. Sess. (Ark. 1997) (reading the text as it was originally written
excluding only the words "a recognized church or religious denomination of which" and
"is an adherent or member" from subsection (d)).

462. See infra notes 444-59 and accompanying text.
463. 359 F.3d 1029 (8th Cir.2004).
464. McCarthy v. Ozark Sch. Dist. (Ozark), 359 F.3d 1029, 1031-32 (8th Cir. 2004).
465. Ozark, 359 F.3d at 1031-32.
466. Id.
467. Id. at 1032-33.
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to receive exemptions from the Statute based on religious or philo-
sophical objections. 468

In the McCarthy, Boone, and Brock, the district courts could have
avoided any ill effects of the Schoolchildren's claim by interpreting Ar-
kansas Code Annotated section 1-2-117 ("Section 1-2-117), the Separa-
bility of Provisions statute, in a different manner.4 69 However, the
district courts struck the Statute's entire religious exemption which
created unnecessary discomfort among the Schoolchildren and any in-
dividuals who previously enjoyed religious exemption from immuniza-
tion under Arkansas law. 470

Additionally, the Arkansas General Assembly reacted poorly to
the district courts' rulings because it amended the Statute's religious
exemption provision in such a way that it opened up exemption to any
individual who professed a religious or philosophical objection to im-
munization. 4 71 Allowing basically any individual to receive an exemp-
tion from the Statute's requirements creates a propensity for outbreak
of disease which the Statute was created to deter.47 2 The impact of
the sequence of events affecting the Statute is that the Statute's
mandatory immunization requirement cannot compel any person to
obtain age appropriate immunizations because the current Statute's
religious immunization exemption is overly broad.4 73 Furthermore,
the current Statute's religious immunization exemption enables a
higher percentage of individuals to abstain from immunization which
could result in a propensity of outbreaks of disease where pockets of
intentionally unimmunized individuals reside. 474 The Arkansas Gen-
eral Assembly should have waited for the Eighth Circuit to review the
district courts' findings.4 75 However, it is now appropriate for the Ar-
kansas General Assembly to review the Statute and to make the
proper correction to the current Statute's religious exemption provi-
sion so that Arkansas' religious exemption provision does not under-

468. Id. at 1032.
469. See 2 SUTHERLAND STATUTORY CONSTRUCTION § 44:8 (6th ed. 2008) (stating that

unless otherwise stated "parts" should be interpreted as substantive applications); see
also ARK. CODE ANN. § 1-2-117 (1987) (stating any portion of the Arkansas Code found
invalid, from as large a portion as a title down to as small a portion as a word, should be
stricken while the remaining portion upheld); McCarthy v. Boozman, 212 F. Supp. 2d
945, 949-950 (W.D. Ark. 2002) (stating the entire religious exemption provision must be
stricken).

470. Ozark, 359 F.3d at 1032-33.
471. See supra notes 347-53 and accompanying text.
472. See supra notes 319-33 and accompanying text.
473. See supra notes 347-50 and accompanying text.
474. See supra notes 319-33 and accompanying text.
475. See Ozark, 359 F.3d at 1033-34 (indicating the Eighth Circuit needed time to

inquire about the situation before any final judgments are made). Had the Arkansas
General Assembly not been so hasty in amending the statute, they might have been
able to create an exemption provision that was not as broad as the current one. Id.
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mine the overall purpose of the Statute's immunization
requirement.4 76 The Arkansas General Assembly should make the
change such that it satisfies the requirements imposed by the Su-
preme Court in both Jacobson v. Commonwealth of Massachusetts4 77

and Lemon v. Kurtzman.478

Devin W. Quackenbush - '09

476. See supra notes 453-61 and accompanying text.
477. 197 U.S. 11 (1905).
478. 403 U.S. 602 (1971). See supra notes 372-461 and accompanying text.
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