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THE DEAD LETTER VETERANS 
PREFERENCE ACT: HOW THE FEDERAL 
GOVERNMENT IS FAILING TO LEAD BY 

EXAMPLE IN HIRING VETERANS 

KENT A. EILERt 

The issue of veterans' unemployment is receiving considerable at
tention with the U.S. economy in its longest slump in decades. As U.S. 
involvement in the wars of Afghanistan and Iraq comes to a close, and 
the drawdown of service-members from all branches of the U.S. mili
tary seems imminent, many observers worry veteran unemployment 
will increase. The reported unemployment rate for Gulf War II veter
ans has, according to the Bureau of Labor Statistics, ping-ponged back 
and forth: from 8.9% in July 2012,1 spiking upward again to 10.9% in 
August 2012,2 and down again to 9.7% in September 2012;3 these sta
tistics are well above the general population's unemployment rate 
that is around 8%.4 Politicians on all sides of the political spectrum 
claim to support action that will alleviate veteran unemployment and 
assert veterans bring invaluable skills to the civilian workforce. In 
this environment, one would think the federal government itself 
would take whatever steps it could to hire veterans. In practice, how
ever, neither the executive branch nor the legislative branch has un
dertaken meaningful steps to maximize the federal government's role 
as a model employer. Congress has not passed significant legislation 
on the federal government's hiring practices since 9/11. Additionally, 
the federal government's Office of Personnel Management ("OPM") 
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Wall Street Journal, The Christian Science Monitor, and International Policy Digest. 
The views expressed here are solely those of the author in his personal capacity and do 
not reflect the official policy or position of any military service, the Department of De
fense, or the U.S. government. 

1. Press Release, Bureau of Labor Statistics, The Employment Situation-July 
2012, at 16 (Aug. 3, 2012) (on file with author), available at http://www.bls.gov/ 
news.release/archives/empsit_08032012. pdf. 

2. Press Release, Bureau of Labor Statistics, The Employment Situation-August 
2012, at 16 (Sept. 7, 2012) (on file with author), available at http://www.bls.gov/ 
news.release/archives/empsit_09072012.pdf. 

3. Press Release, Bureau of Labor Statistics, The Employment Situation-Sep
tember 2012, at 16 (Oct. 5, 2012) (on file with author), available at http://www.bls.gov/ 
news.release/archives/empsit_l0052012.pdf. 

4. Id. at 1. 
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has designed rules for the government's hiring practices that effec
tively strip veterans of preference when they apply to a broad range of 
positions in the executive branch. 

In Part I, this Article will discuss the modern legal landscape 
Congress designed to encourage and require the hiring of veterans by 
the federal government.5 Part II of this Article will discuss the execu
tive branch's application of the law to the federal government's hiring 
practices-focusing on the key role OPM plays.6 Finally, Part III of 
this Article will suggest steps both the executive and legislative 
branch could take, respectively, to close the gap between political rhet
oric and real action on veteran employment. 7 

I. CONGRESSIONAL ACTION ON THE EMPLOYMENT OF 
VETERANS IN THE FEDERAL GOVERNMENT 

Congress cannot compel private businesses to hire veterans; it 
can only encourage and cajole the private sector with incentives.8 At 
least some of the federal government's initiatives to encourage the hir
ing of veterans in the private sector have been praised as successful. 9 

Ultimately, the decision whether to hire a veteran rests with the indi
vidual employer in the private sector. By contrast, Congress can, and 
has required the federal government as an employer, to take advan
tage of the skill sets offered by veterans. 

A. THE VETERANS PREFERENCE ACT OF 1944 

Though preference has been given to veterans since the Civil War, 
the Veterans Preference Act of 194410 (''Veterans Act"), which incorpo
rated prior legislation, remains the defining federal law today dealing 
with what government agencies must consider when filling an availa
ble vacancy.11 The Veterans Act identified that preference is to be 
given to veterans as a reward for patriotic duties by a grateful country 

5. See discussion infra Part I. 
6. See discussion infra Part II. 
7. See discussion infra Part III. 
8. See, e.g., VOW To Hire Heroes Act of 2011, Pub. L. No. 112-56, 125 Stat. 711 

(providing for tax incentives to private employers and retraining opportunities for 
veterans). 

9. David Lerman, Michelle Obama Says 125,000 Veterans, Spouses Are Hired, 
BLOOMBERG BusrNESSWEEK (Aug. 22, 2012), http://www.businessweek.com/news/2012-
08-22/michelle-obama-to-say-companies-hired-125-000-veterans (reporting the success 
of the White House's Joining Forces Program, in which a number of private companies 
had agreed to increase their hiring of veterans). 

10. Pub. L. No. 78-359, 58 Stat. 387 (1944) (codified as amended at 5 U.S.C. 
§§ 2101-2104, 2108, 3101 (2012)). 

11. See id.; Veteran's Preference, FED. AVIATION AnMrN., http://jobs.faa.gov/ 
p_Vet_Pref_lnfo.htm (last visited Jan. 20, 2013). 
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that recognizes the sacrifices made by these veterans. Preference, as 
applied by the Veterans Act, includes positions in the classified civil 
service (now the competitive service); the unclassified civil service (po
sitions excepted from the competitive service); the civil service of the 
District of Columbia; and in any temporary or emergency establish
ment, agency, bureau, administration, project, and department cre
ated by acts of Congress or presidential executive order.12 

Of course, the granting of preference to one group meant the de
nial of preference in hiring other groups. Nevertheless, the grant of 
preference to veterans by Congress has, when challenged, been re
peatedly upheld by courts.13 For instance, two years after the passage 
of the Veterans Act, the United States Supreme Court, in Fishgold v. 
Sullivan Drydock & Repair Corp., 14 held that veteran legislation "is to 
be liberally construed for the benefit of those who left private life to 
serve their country in its hour of great need."15 

Congress incorporated the Veterans Act into title five of the 
United States Code16 ("U.S.C.") titled, "Government Organization and 
Employees," upon title five's enactment in 1966. At that time, the 
classified civil service became what is still-known today as the compet
itive service, and the unclassified civil service became what is still
known today as the excepted service.17 Under this section of the 
U.S.C., Congress outlines the rules for the examination, certification, 
and appointment of civil servants for the competitive service.18 

Under these rules, not every veteran is automatically eligible for 
preference.19 To qualify for preference, a veteran must have served 
honorably, as evidenced by nothing less than a discharge under honor
able conditions.20 Additionally, there is a minimum amount of time 
he or she must have served on active duty during wartime hostilities 

12. 5 u.s.c. §§ 2101-2104 (2012). 
13. See Hilton v. Sullivan, 334 U.S. 323, 339 (1948) (stating employment prefer

ence for veterans was valid even though under such regulations veterans were retained 
in preference to nonveterans who had served the government for a longer time than 
veterans); see also White v. Gates, 253 F.2d 868, 869 (D.C. Cir. 1958) (stating Congress 
had not, in its passage of the Veterans Act, unduly restricted the ability of the executive 
to hire and fire relatively low-level employees); Colemere v. Hampton, No. NC 72-72, 
1973 WL 338, at *3 (D. Utah Oct. 11, 1973) (stating veterans' preferences in federal 
employment do not violate equal protection requirements because there is a rational 
basis for distinguishing between veterans and nonveterans, and because there is no 
fundamental right to work for the government). 

14. 328 U.S. 275 (1946). 
15. Fishgold v. Sullivan Drydock & Repair Corp., 328 U.S. 275, 285 (1946). 
16. Government Organization and Employees, Pub. L. No. 89-554, 80 Stat. 378 

(1966) (codified as amended in scattered sections of 5 U.S.C.). 
17. 5 U.S.C. §§ 2102(c), 2103(b). 
18. 5 u.s.c. §§ 3301-3330 (2012). 
19. Id. § 2108. 
20. Id. 
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in order to qualify.21 In the competitive service, the job candidate 
with the highest number of points will typically, though not necessa
rily, be awarded the vacancy. 

Today, a veteran can receive an additional five to ten points to his 
or her examination for entrance into the competitive service by meet
ing the qualifications discussed above22 and receiving a passing grade 
on the examination.23 The nature of the veteran's service will deter
mine whether they receive five to ten additional points on their exami
nation.24 For example, a veteran who has served during a time of 
hostilities for at least six months receives five points.25 In contrast, a 
veteran who is awarded a Purple Heart receives ten points. 26 Though 
the Veterans Act remains an active law on the books, Part II of this 
Article demonstrates how the executive branch's interpretation of the 
Veterans Act has quietly, but certainly, weakened the federal govern
ment's preference to hire veterans and in many instances rendered 
the Veterans Act moot. 27 

B. THE CIVIL SERVICE REFORM AcT 

In 1978 Congress passed the Civil Service Reform Act,28 which 
restructured the federal government's civil service. The U.S. Civil 
Service Commission disappeared and its functions were taken over by 
three separate agencies: the Office of Personnel Management 
("OPM"), the Merit Systems Protection Board ("MSPB"), and the Fed
eral Labor Relations Authority.29 Congress specifically charged OPM 
with administering the merit system under which applicants com
peted for competitive service positions in the federal government.30 

The Civil Service Reform Act was also notable in its creation of a 
new civil servant category, the civil servant category of senior execu
tive service ("SES").31 Congress designed SES to be a corps of senior 
executives selected for their leadership qualifications who would serve 

21. Id. 
22. See supra notes 20-21 and accompanying text. 
23. 5 u.s.c. §§ 2108, 3309. 
24. Id. 
25. Id. 
26. Id. 
27. See discussion infra Part II. 
28. Pub. L. No. 95-454, 92 Stat. 1111 (1978) (codified as amended in scattered sec

tions of 5 U.S.C.). 
29. Civil Service Reform Act of 1978, Pub. L. No. 95-454, §§ 201, 202, 701, 92 Stat. 

1111, 1119, 1121, 1196 (1978) (codified as amended at 5 U.S.C. §§ 1101, 1201, 7104 
(2012)). 

30. 5 U.S.C. §§ 2304(b)(2), 4302(b)(l)-(6) (2012). 
31. Id. § 2101a. 
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in "key positions just below top Presidential appointees."32 SES mem
bers were to act as the link between "appointees and the rest of the 
Federal work force."33 Congress did not address the role of veteran 
preference in the SES, and thus veteran preference plays no formal 
role in the selection of civil servants in the SES. 

C. THE UNIFORMED SERVICE EMPLOYMENT AND REEMPLOYMENT 
RIGHTS AcT OF 1994 AND THE VETERANS EMPLOYMENT 
OPPORTUNITIES ACT OF 1998 

Congress has taken some positive steps in assisting veterans 
dealing with the pressing problem of unemployment. Specifically, it 
passed the Uniformed Services Employment and Reemployment 
Rights Act of 199434 ("USERRA") and the Veterans Employment Op
portunities Act of 199835 (''VEOA") to assist veterans, reservists and 
members of the National Guard. Under USERRA, returning service
members have to be reemployed in the job they would have retained 
had they not been absent because of their military service. In doing 
so, USERRA bolstered the reemployment rights of veterans and re
servists working in the federal, state, and private sectors.36 Addition
ally under this law, the Department of Labor had to provide 
assistance to all veterans with preference eligibility who claimed their 
veterans' preference was violated.37 If the resolution of a claim proved 
unsuccessful following an investigation, the returning service-member 
could have his or her claim referred to the Department of Justice for 
consideration of representation in the appropriate district court.38 

Under VEOA, veterans are allowed to apply for competitive ser
vice vacancies that are only listed as open to current competitive ser
vice employees.39 Additionally, VEOA provided the Merit Systems 
Protection Board ("MSPB") jurisdiction to adjudicate claims that fed-

32. Senior Executive Service, U.S. OFF. PERSONNEL MGMT., http://www.opm.gov/ 
ses/about_ses/index.asp (last visited Sept. 9, 2012). 

33. Id. 
34. Pub. L. No. 103-353, 108 Stat. 3150 (1994) (codified as amended at 38 U.S.C. 

§§ 4301-4333 (2012)). 
35. Pub. L. No. 107-288, 116 Stat. 2033 (1999) (codified as amended in scattered 

sections of 38 U.S.C.). 
36. Uniformed Services Employment and Reemployment Rights Act, Pub. L. No. 

103-353, 108 Stat. 3150 (1994) (codified as amended at 38 U.S.C. §§ 4301-4335). But 
see Robert E. Goodman, There's a Hole in USERRA. Will States Fill It If Congress 
Won't?, SERVICE MEMBERS L. CENTER (Oct. 2012), http://www.servicemembers
lawcenter.org/Law_Review_l299.html ("[W]hen it comes to enforcing the clear public 
policy of dissuading employers from discriminating against military personnel . 
USERRA has a gaping hole that needs to be filled .... "). 

37. 5 U.S.C. § 3330a(a)(l)(A) (2012). 
38. 38 u.s.c. § 4323. 
39. 5 U.S.C. § 3330(b)-(c). 
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eral agencies violated veterans' preference rights, under the Veterans
Preference Act of 194440 ("Veterans Act"), of federal employees and
applicants. 41 Despite these steps to improve the problem, veteran un-
employment remains unacceptably high and veterans made up just
barely over a quarter of the new hires by the federal government in
fiscal year 2010 and were just 28% of new hires in 2011.42

II. EXECUTIVE BRANCH ACTION ON THE EMPLOYMENT OF
VETERANS IN THE FEDERAL GOVERNMENT

With the action Congress has taken above, the question becomes
how does the executive branch implement the law?4 3 After all, the
executive branch-charged with operating the federal government
with its approximately two million employees-does the bulk of hiring
for the federal government.44 In its 1966 restructuring, Congress
gave the President of the United States the ability to prescribe regula-
tions for the admission of individuals into civil service.45 As discussed
above, Congress delineated civil servants into three categories: com-
petitive service, which Congress has been very explicit in stating how
veteran preference would operate; excepted service; and, later, senior
executive service.46

Of excepted service, Congress provided under the United States
Code ("U.S.C."), 5 U.S.C. § 3320:

The nominating or appointing authority shall select for ap-
pointment to each vacancy in the excepted service in the exec-
utive branch and in the government of the District of
Columbia from the qualified applicants in the same manner
and under the same conditions required for the competitive
service by sections 5 U.S.C. 3308-3318.47

Congress then delegated the responsibility for implementing § 3320 to
the Office of Personnel Management ("OPM").48

40. Pub. L. No. 78-359, 58 Stat. 387 (1944) (codified as amended at 5 U.S.C.
§§ 2101-2104, 2108, 3101 (2012)).

41. Id. § 3330a(d)(1).
42. See U.S. OFFICE OF PERS. MGMT., EMPLOYMENT OF VETERANS IN THE FEDERAL

ExEcuyrVE BRANCH FISCAL YEAR 2010, at 19 tbl.4 (2011) [hereinafter U.S. OFFICE OF
PERS. MGMT. 2010], available at http//www.fedshirevets.gov/hire/hrp/reports/Employ
mentOfVets-FY10.pdf; see also U.S. OFFICE OF PERS. MGr., EMPLOYMENT OF VETERANS
IN THE FEDERAL EXEcUTIVE BRANCH FISCAL YEAR 2011, at 13 tbl.3A (2013) [hereinafter
U.S. OFFICE OF PERS. MGr. 20111, available at http-//www.fedshirevets.gov/hire/hrp/
reports/EmploymentOfVets-FY11.pdf.

43. See supra notes 8-42 and accompanying text.
44. See U.S. OFFICE OF PERS. MGwT. 2013, supra note 42, at 2.
45. 5 U.S.C. § 3301 (2012).
46. Id. §§ 2101a-2103.
47. Id. § 3320.
48. See id. § 1302(c); see also Patterson v. Dep't of Interior, 424 F.3d 1151, 1156

(Fed. Cir. 2005).

[Vol. 46348



20131 THE DEAD LETTER VETERANS PREFERENCE ACT 349

OPM's regulations that implement § 3320 are found in the Code
of Federal Regulations ("C.F.R."), 5 C.F.R. section 302. When making
an appointment in the excepted service:

[An agency must make its selection from the highest availa-
ble preference category, as long as at least three candidates
remain in that group.49 When fewer than three candidates
remain in the highest category, consideration may be ex-
panded to include the next category.50 When making an ap-
pointment from a list on which candidates have received
numerical scores, the agency must make its selection for each
vacancy from not more than the highest three names availa-
ble for appointment. 51 When an agency passes over the name
of a veteran entitled to priority consideration, the agency is
required to record its reasons for doing so and is required to
furnish a copy of those reasons to the veteran upon request. 52

However, OPM's regulations for the excepted service also provide
"[iun view of the circumstances and conditions surrounding employ-
ment in the following classes of positions," (i.e., positions within the
excepted service which are not subject to examination or numerical
evaluation), "an agency is not required to apply the appointment pro-
cedures of this part to them, but each agency shall follow the principle
of veteran preference as far as administratively feasible and, on the
request of a qualified and available preference eligible, shall furnish
him/her with the reasons for his/her nonselection."53 Positions under
which agencies do not need to apply this part of the appointment pro-
cedures include:

* "Positions outside the continental United States and
outside the State of Hawaii and the Commonwealth of Pu-
erto Rico when filled by persons resident in the locality,
and positions in the State of Hawaii and the Common-
wealth of Puerto Rico when paid in accordance with pre-
vailing wage rates . . .";54

* "Positions which the exigencies of the national defense
program demand be filled immediately before lists of
qualified applicants can be established or used, but ap-
pointments to these positions shall be temporary appoint-
ments not to exceed 1 year which may be renewed for 1
additional year at the discretion of the agency . . .";ss

49. 5 C.F.R. § 302.401(a) (2013).
50. Id.
51. Id.
52. Id. § 302.401(b).
53. Id. § 302.101(c).
54. Id.
55. Id.
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• "Positions filled by appointees serving on an irregular or 
occasional basis whose hours or days of work are not 
based on a prearranged schedule and who are paid only 
for the time when actually employed or for services actu
ally performed";56 

• "Positions paid on a fee basis ... ";57 

• Chaplain and chaplain's assistant positions, attorney po
sitions, law clerk trainee positions, "positions for which a 
critical hiring need exists," "local physicians, surgeons, or 
dentists employed under contract or on a part-time or fee 
basis," "positions requiring the temporary or intermittent 
employment of professional, scientific, or technical 
experts ... ";58 

• "Positions of a scientific, professional, or analytical nature 
when filled by bona fide members of the faculty of an ac
credited college or university who have special qualifica
tions for the positions to which appointed ... ";59 

• "Scientific and professional research associate positions at 
GS-11 and above when filled on a temporary basis by per
sons having a doctoral degree in an appropriate field of 
study for research activities of mutual interest to appoin
tees and their agencies ... ";60 

• "Positions established in support offellowship and similar 
programs that are filled from limited applicant pools and 
operate under specific criteria developed by the employing 
agency and/or a non-Federal organization ... ";61 and 

• "Positions which are policy-determining or which involve 
a close and confidential working relationship with the 
head of an agency or other key appointed officials."62 

For the exempted positions above, found at 5 C.F.R. section 
302.lOl(c) or at 5 C.F.R. part 213,63 OPM directed agencies to simply 
"follow the principle of veterans' preference as far as administratively 
feasible."64 This direction provided flexibility to federal agencies in
terpreting the meaning of OPM's directive. In Patterson v. Depart
ment of Interior, 65 a 2005 case before the United States Court of 
Appeals for the Federal Circuit, Mr. Patterson had applied for an at
torney position with the Department of the Interior.66 In the plead-

56. Id. 
57. Id. 
58. 5 C.F.R. § 213.3102. 
59. Id. 
60. Id. 
61. Id. 
62. 5 C.F.R. § 213.3301. 
63. See supra notes 53-62 and accompanying text. 
64. 5 C.F.R. § 302.lOl(c). 
65. 424 F.3d 1151 (Fed. Cir. 2005). 
66. Patterson, 424 F.3d at 1153. 
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ings of the case, the Department of the Interior told the Federal 
Circuit it viewed Patterson's status as a veteran as a "positive factor" 
in its hiring decision even though he had been passed over and not 
offered the position.67 OPM viewed the "positive factor test" by the 
Department of the Interior as consistent with OPM's requirement that 
agencies "follow the principle of veteran preference as far as adminis
tratively feasible."68 The Federal Circuit agreed.69 

From a pro-veteran standpoint, the decision in the Patterson case 
highlights a huge problem with Congress' instructions for filling ex
cepted service positions. The Federal Circuit found little of 5 U.S.C. 
§§ 3308-3318 relevant to filling the position that Patterson applied to 
in the excepted service. 70 The Federal Circuit stated in its opinion, 
"Congress has not spoken on the issue of how to apply the principles of 
veterans' preference to positions within the excepted service that are 
not subject to examination."71 The Federal Circuit went on to say that 
under Chevron, U.S.A., Inc. v. Natural Resource Defense Counsel, 
Jnc.,72 OPM was entitled deference in its regulations on the matter.73 

According to the Federal Circuit, it was not the court's place to substi
tute the agency's interpretation of a statute with what the court 
thought might be better interpretation, but rather for the court to de
termine whether the agency's interpretation was reasonable.74 In this 
respect the Federal Circuit stated, "[T]he agency did not violate Mr. 
Patterson's veterans' preference rights by applying the positive factor 
test when it considered his application for the [attorney] position."75 

The "positive factor test" from the Patterson case remains the criteria 
agencies and the OPM still apply today.76 

Veterans have had mixed success in challenging executive agen
cies' interpretations of 5 U.S.C. §§ 3308-3318 in the courts. For in
stance in Gingery v. Department of Defense,77 Mr. Gingery applied for 
a position as an auditor with the Defense Contract Audit Agency 
("DCAA"), a federal agency, and was passed over in favor of two non-

67. Id. at 1156-57. 
68. Id. at 1156. 
69. Id. at 1161. 
70. See id. at 1158-60. 
71. Id. at 1158-59. 
72. 467 U.S. 837 (1984). 
73. Patterson, 424 F.3d at 1158-59. 
74. Id. at 1159. 
75. Id. at 1161. 
76. See, e.g., Memorandum from Kathie Ann Whipple, Acting Dir., U.S. Office of 

Pers. Mgmt. on Clarification of Procedures for Passover of Compensably-Disabled Pref
erence Eligibles in the Excepted Service to the Chief Human Capital Officers (Mar. 12, 
2009), available at http://www.chcoc.gov/TransmittalstrransmittalDetails.aspx? 
Transmittal1D=2119. 

77. 550 F.3d 1347 (Fed. Cir. 2008). 
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preference eligible applicants.78 Gingery claimed that 5 U.S.C. 
§ 3318(b) required the appointing authority, the DCAA, to file written 
reasons with OPM when they passed him over in favor of an individ
ual who was not preference eligible.79 The DCAA maintained it was 
not required to file written reasons, and the DCAA's position was up
held by an administrative judge and the Merit Systems Protection 
Board ("MSPB"). However, the Federal Circuit disagreed. It found 
OPM's passover regulation, which incorporated less procedural protec
tions for those that were preference eligible, invalid and found Gin
gery's veterans' preference rights had been violated.80 

Alternatively, in Jarrard v. Department of Justice,81 Mr. Jarrard 
applied for an attorney position at the Social Security Administration, 
as well as at the Justice Department, informing both agencies that he 
was a preference eligible veteran.82 Both agencies selected other ap
plicants, "at least one of whom was a non-preference applicant."83 

Both agencies stated that while they considered all factors, including 
the veterans' preference eligibility, Jarrard was not their choice as the 
best fit for the position.84 Jarrard argued the agencies should have 
applied 5 U.S.C. § 3318(b) and filed their reasons for selecting a non
preference applicant with OPM, as was done in Gingery.85 Jarrard's 
position was rejected by the Department of Labor, an administrative 
judge, the MSPB, and ultimately by the Federal Circuit; the Federal 
Circuit found the passover requirement of 5 U.S.C. § 3318 inapplica
ble to Jarrad's position.86 The Federal Circuit found the agencies had 
appropriately considered Jarrard's veteran preference as only a "posi
tive factor" in the agencies' decisions, and the agencies did not need to 
file their reasons for passing over Jarrard with OPM.87 Thus, for 
many positions in the excepted service, there is an extremely high bar 
for a particular veteran to prove an agency violated his or her employ
ment preference rights because the agency need only prove it consid
ered the veteran's military service as a "positive factor" amongst other 
variables. 

78. Gingery v. Dep't of Def., 550 F.3d 1347, 1350 (Fed. Cir. 2008). 
79. Gingery, 550 F.3d at 1349-50; see also 5 U.S.C. § 3318(b). 
80. Gingery, 550 F.3d at 1351. "OPM enacted a passover regulation, 5 C.F.R. 

§ 302.401(b), that provides less procedural protections .... " Id. at 1350. 
81. 669 F.3d 1320 (Fed. Cir. 2012). 
82. Jarrard v. Dep't of Justice, 669 F.3d 1320, 1321 (Fed. Cir. 2012). 
83. Jarrard, 669 F.3d at 1321. 
84. See id. 
85. Id. at 1321-22. 
86. See id. at 1325-26. 
87. Id. at 1322. 
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III. MEANINGFUL ACTION BY THE FEDERAL GOVERNMENT 
TO HIRE VETERANS 

A. RAISING THE BAR: INCREASING THE PERCENTAGE OF VETERANS 

HIRED 

If the federal government were hiring veterans in appropriate 
numbers most Americans should probably feel the current law in this 
area is sufficient. The problem is the federal government is doing a 
mediocre, if not poor, job of hiring reservists, guardsmen, and veter
ans; it is failing to reach the hiring numbers achieved by several pri
vate company counterparts. Gannet's Military Times EDGE recently 
profiled the thirty top civilian employers of veterans, highlighting the 
percentage of current employees at those companies who were veter
ans. 88 The federal government was not included in this profile, but a 
comparison of the federal government to the thirty top civilian em
ployers of veterans illustrates the issue at the heart of this Article. At 
a time when politicians claim to be doing all they can to alleviate vet
eran unemployment, the percentage of federal government employees 
who are veterans would not have even made the top five on the Mili
tary Times EDGE's list.89 

In fiscal year ("FY'') 2010 the Office of Personnel Management 
("OPM") reported that 26.3% of the federal government's employees 
were veterans.90 The federal government hired 174,401 new employ
ees through the first three quarters of FY 2011.91 Of the federal gov
ernment's new hires through the first three quarters in FY 2011, 
28.4% were veterans. 92 Even though there has been an incremental 
rise in the federal government hiring veterans from FY 2010 to FY 
2011, these percentages fall well below companies like DynCorp Inter
national Inc. and U.S. Airways Group Inc. In FY 2011, the veterans 
working at DynCorp International comprised 67% of its employees, 
and the veterans working at U.S. Airways comprised 35% of its 
employees. 93 

88. Best for Vets 2012: Employers, MIL. TIMES EDGE, http://www.militarytimes 
edge.com/projects/best-for-veterans/best-employers-for-veterans/2012/ (last visited Sept. 
6, 2012). 

89. Id. 
90. U.S. OFFICE OF PERS. MGMT. 2011, supra note 42, at 2. 
91. Employment of Veterans in the Federal Executive Branch: Fiscal Year 2011, 

F'Ens HIRE VETS, http://www.fedshirevets.gov/hire/hrp/reports/1st_2nd_3rd_Qrt_FY 
20ll_Data_Tables.pdf (last visited Sept. 6, 2012). 

92. See id. (showing the percentage of veterans from the total new hires ended up 
being 28.3% for FY 2011). 

93. Best for Vets 2012: Employers, supra note 88. 
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While the federal government can accurately claim it is the single 
largest employer of veterans, with over two million employees, 94 this 
cannot be the sole statistical measurement. The federal government 
should be a model employer that sets the standard for all other compa
nies. The percentage of veterans the federal government employs rel
ative to its overall workforce is a much more accurate measurement of 
its actual hiring support to veterans. Until this number is on par with 
model employers, like DynCorp and U.S. Airways, the federal govern
ment cannot be considered the shining example it should be to pro
veteran organizations in the private sector. 

Closer scrutiny of OPM's statistics suggests that the vast majority 
of veterans and reservists who are employed by the federal govern
ment are in the competitive service. Of those veterans who worked for 
the federal government in 2010, 64.4% served in either an administra
tive, clerical, or blue-collar position.95 In 2011, the U.S. Census Bu
reau and the Department of Veterans Affairs reported that veterans 
are, on average, either better educated or comparably educated to 
their civilian counterparts.96 However, as the majority of veterans 
work in administrative, clerical, or blue-collar positions within the 
federal government, positions considered to be of lower education and 
professional requirements, it suggests that veterans are given posi
tions that require lower education and professional requirements. Ad
ministrative, clerical, and blue-collar positions are positions that are 
more likely subject to examination or numerical evaluation and are, as 
explained above, more likely to be filled in the competitive service. By 
contrast, in FY 2010, OPM reported that only 18.7% of veterans who 
worked for the federal government served in professional or other 
white collar careers, positions which would typically be filled through 
the excepted service.97 Veterans also lag behind their non-veteran co
workers at the upper levels of the federal government's pay scale, re
flective of the fact a veteran is more likely to occupy a subordinate 
position to that of the veteran's non-veteran counterpart.98 

In November 2009, President Obama signed Executive Order 
13518, Employment of Veterans in the Federal Government, which 
provided: 

94. See Employment of Veterans in the Federal Executive Branch: Fiscal Year 2011, 
supra note 91. 

95. See U.S. OFFICE OF PERS. MGMT. 2010, supra note 42, at 28. 
96. U.S. DEF'T OF LABOR, VETERAN LABOR FoRCE IN THE RECOVERY 6 (2011), availa

ble at http://www.dol.gov/_sec/media/reportsNeteransLaborForceNeteransLaborForce 
.pdf. 

97. U.S. OFFICE OF PERS. MGMT. 2010, supra note 42, at 28. 
98. Id. at 27. 
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As one of the Nation's leading employers, the Federal Govern
ment is in need of highly skilled individuals to meet agency 
staffing needs and to support mission objectives. Our veter
ans, who have benefited from training and development dur
ing their military service, possess a wide variety of skills and 
experiences, as well as the motivation for public service, that 
will help fulfill Federal agencies' staffing needs. It is there
fore the policy of my Administration to enhance recruitment 
of and promote employment opportunities for veterans within 
the executive branch, consistent with merit system principles 
and veterans' preferences prescribed by law. The Federal 
Government will thereby help lead by example in promoting 
veterans' employment. 99 

The order also provided for the creation of a Council on Veterans Em
ployment co-chaired by the Secretaries of Labor and Veterans Affairs. 
"The Director of the Office of Personnel Management (OPM) serves as 
Vice Chair of the Council."100 The Council was charged with develop
ing "an agency-specific Operational Plan for promoting employment 
opportunities for veterans" and delegated OPM with a wide range of 
different tasks to assist the Council in complying with the executive 
order.101 Unfortunately, none of those tasks involved OPM reexamin
ing the United States Code ("U.S.C."), 5 U.S.C. § 3320, interpreted in 
the Code of Federal Regulations ("C.F.R.") at 5 C.F.R. section 302, 
which, as mentioned earlier, could help in employing veterans. 

Since the signing of Executive Order 13518 in November 2009, 
there has been no significant rise in the percentage of veterans hired 
by the federal government. From FY 2006 through FY 2011, the per
centage of veterans that make up the federal workforce has basically 
been stagnant: 25.4% in 2006,102 25.6% in 2007, 25.5% in 2008, 25.8% 
in 2009, 26.3% in 2010, and 27.3% in 2011.103 While the percentage 
has been on the proper trajectory since 2006, veterans and their sup
porters should be disappointed with the slow rise in the federal gov
ernment employing veterans. Equally disappointing, OPM and others 
seem to be under the mistaken impression that significant progress is 
being made. A June 30, 2011, press release from OPM trumpeted: 

The federal government hired 34,788 total Veterans in the 
first half of Fiscal Year (FY) 2011 (between October and 
March) compared to 32,825 in the first half of FY 2010;. ap
proximately 2,000 more Veterans. Additionally, Veterans 
were 33.3 percent of total new hires across the federal govern-

99. Exec. Order No. 13,518, 3 C.F.R. 267-71 (2010). 
100. Id. 
101. Id. 
102. See U.S. OFFICE OF PERS. MGMT. 2010, supra note 42, at 4 tbl.1. 
103. See U.S. OFFICE OF PERS. MGMT. 2011, supra note 42, at 2 tbl.1. 
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ment in the first half of FY 2011. This is an increase of three 
percentage points from the same period in FY 2010.104 

Beyond the fact that veteran hiring clearly cooled significantly in 
the second half of FY 2011 (ending up being only 28.3% of FY 2011 
new hires,105 down from 33% at the year's halfway point) the press 
release is disappointing because it trumpets the fact that the federal 
government hired approximately 2,000 more veterans from the same 
period from 2010, which is a nominal difference.106 During FY 2011 
the federal government hired a total of 229,853 people and 164,823 
were non-veterans.107 In a pool of 164,823 new non-veteran hires, an 
increase of 2,000 more veterans is not even a two percent increase. 
This is statistically insignificant when compared to some of the pri
vate employers profiled by Military Times EDGE. AB a contrasting 
example, if 35% of the federal government's new hires in FY 2011 had 
been veterans, which as mentioned above is the total percentage of 
veterans in the U.S. Airways workforce, the federal government 
would, in FY 2011 alone, have hired an additional 15,418 veterans. 
This is more than seven times that of the approximately 2,000 more 
veterans boasted about by the OPM. 

With 782,602 veterans reported as unemployed by the U.S. Cen
sus Bureau in 2010, 15,418 new hires in FY 2011 would have reduced 
the total veteran unemployment rate at the time by 1.9%.108 If in FY 
2011, 35% of the federal government's employees were veterans, the 
federal government would have had an additional 160,426 veterans 
working for it. This size of hiring would have sent a significant mes
sage to the American people that the federal government is making 
real, significant steps to address veteran unemployment. Instead, the 
federal government has not even come close to those types of numbers; 
some agencies are not even in double digits. According to the FY 2011 
statistics of OPM, the agencies with the smallest percentage of veter
ans were the National Science Foundation at 5.8%, Health and 
Human Services at 6.2%, and the United States Agency for Interna
tional Development at 7 .2%.109 In fact the only agency employing 

104. Press Release, U.S. Office of Pers. Mgmt., Veterans Employment Council 
Presents Progress Since 2009 (June 30, 2011), available at http://www.opm.gov/news/ 
veterans-employment-council-presents-progress-since-2009, 1677 .aspx. 

105. See U.S. OFFICE OF PERS. MGMT. 2011, supra note 42. 
106. Press Release, U.S. Office of Pers. Mgmt., supra note 104. 
107. See id. (demonstrating that the while the government hired 229,853 new em

ployees, only 65,030 were veterans). 
108. See Veteran Status by Employment Status for the Civilian Population 18 to 64 

Years, U.S. CENSUS BUREAU, http://factfinder2.census.gov/faces/tableservices/jsf/pages/ 
productview.xhtml?pid=ACS_10_3YR_C21005&prodType=table (last visited Nov. 8, 
2012) (demonstrating that the number of unemployed veterans in 2010 was 782,602). 

109. See U.S. OFFICE OF PERS. MGMT. 2011, supra note 42, at 3 tbl.lA. 
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35% or more veterans is the Department of Defense, more specifically 
the armed services. 110 

B. REVISING THE FEDERAL GOVERNMENT'S GUIDELINES AND 

CHANGING THE CULTURE OF MISCONCEPTIONS 

SURROUNDING VETERANS 

If the executive branch is serious about turning to veterans in its 
search for "highly skilled individuals to meet agency staffing needs 
and to support mission objectives" as the President stated, it has to 
deal with misconceptions that selecting authorities and hiring manag
ers in the federal government have about veterans.111 The easiest 
way to do that is for the Office of Personnel Management ("OPM") to 
revise its guidelines for the hiring of veterans within the excepted ser
vice. Additionally, the federal government has to address the biases of 
its own non-veteran hiring managers. 

Recently, a first-of-its-kind survey measured the general public's 
perceptions of post-9/11 veterans. The survey entitled, A New Genera
tion of Leaders, found the general public overwhelmingly regards the 
young men and women of the post-9/11 generation as future leaders 
and national assets.112 The survey also found that the general public 
believed veterans to be more disciplined, stronger in character, and 
more involved in their communities.113 Not all of the survey was posi
tive. Negatively, the survey revealed respondents worried Post Trau
matic Stress Disorder ("PTSD") was a problem for a majority of 
veterans that have returned home from conflict; when in fact only 
about two in ten veterans will experience some level of PTSD.114 Ad
ditionally, the general public polled in the survey incorrectly assumed 
that veterans had lower levels of education and were less likely to be 
prepared to take a civilian job, based upon their job experience in the 
service, than someone who did not serve.115 

In Patterson v. Department of the Interior, 116 Mr. Patterson's re
jection letter from the Department of the Interior was included in the 
United States Court of Appeal for the Federal Circuit's decision.117 

His rejection letter provides a textbook example for why so few veter-

110. See ul. 
111. Exec. Order No. 13,518, 3 C.F.R. 267-71 (2010). 
112. GREENBERG QUINLAN ROSNER RESEARCH, A NEW GENERATION OF LEADERS: A 

REPORT ON AMERICA'S PERCEPTIONS OF IRAQ AND AFGHANISTAN VETERANS 1 (2012), avail
able at http://missioncontinues.org/docs/default-document-library/a_new_generation_of 
_leaders.pdf. 

113. Id. at 5. 
114. Id. at 3. 
115. Id. 
116. 424 F.3d 1151 (Fed. Cir. 2005). 
117. Patterson v. Dep't of Interior, 424 F.3d 1151, 1153-54 (Fed. Cir. 2005). 
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ans are likely in the excepted service today, and the letter reflects the 
negative perceptions found in the civilian survey: 

While your academic record appeared good, your resume did 
not indicate any experience specifically relevant to the work 
of this office. Your veteran's preference was given considera
tion as a positive factor in the evaluation process, but as you 
are aware, selecting a person for an attorney position is a pro
cess that requires a careful weighing of a large number of 
variables. In significant part, I did not feel the preference 
overcame the lack of relevant experience and/or 
background.118 

The lack of background and/or relevant experience in comparison with 
other candidates could no doubt, or at least partially, be explained by 
the fact that Patterson was busy serving his country and therefore 
missed out on opportunities to increase his resume as much as the 
other candidates. Less relevant experience was at least in part why 
the Veterans Preference Act of 1944119 (''Veterans Act") was passed; it 
was designed as a compensation mechanism for the fact that veterans 
were, invariably, older and away from civilian careers. Notwithstand
ing the Veterans Act, only 14.9% of employees at the Department of 
the Interior were veterans in FY 2011.120 In such an environment, 
one in which only a small percentage of employees are veterans, only a 
small percentage of employees might appreciate what a veteran's ex
perience could bring to a particular position. In Patterson's case, he 
had less than a one in five chance that his job application was re
viewed by a veteran. 

In the Patterson case, Patterson's rejection letter provides a 
glimpse into how the positive factor test has basically rendered the 
Veterans Act a nullity in a huge swath of the excepted service. The 
rejection letter highlights that an agency's hiring process "requires a 
careful weighing of a large number ofvariables."121 With OPM's stan
dard, a hiring manager in the excepted service is required to give vet
eran's preference no more weight than any other "positive factor" he or 
she might consider.122 Similarly, in Jarrard v. Department of Jus
tice,123 the Department of Justice, 19.3% of whose employees were 
veterans in FY 2011,124 found after weighing a large number ofvari-

118. Patterson, 424 F.3d at 1154. 
119. Pub. L. No. 78-359, 58 Stat. 387 (codified as amended at 5 U.S.C. §§ 2101-2104, 

2108, 3101 (2012)). 
120. U.S. OFFICE OF PERS. MGMT. 2011, supra note 42, at 3 tbl.lA. 
121. Patterson, 424 F.3d at 1154. 
122. See supra notes 65-76 and accompanying text. 
123. 669 F.3d 1320 (Fed. Cir. 2012). 
124. U.S. OFFICE OF PERS. MGMT. 2011, supra note 42, at 3 tbl.lA. 
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ables that Mr. Jarrard was not the best candidate for the vacancy. 125 

The Department of Justice undoubtedly considered Jarrard's service 
as a Marine a positive factor in accordance with the law, but a 
stronger positive factor for Jarrard's application might have been ifhe 
graduated from Georgetown University, Maryland University, or 
George Washington University in the Washington, D.C. area. A re
view of 6,865 Linkedln profiles on September 6, 2012, all of which 
claim to be current employees of the Department of Justice, reveal 
more current employees of the Department of Justice list themselves 
as alumni of those universities than list themselves as having served 
in any of the armed forces. 126 The informal Linkedln survey demon
strates that while hiring managers and agencies may view military 
service as a positive factor, it would be na'ive to think they are not 
considering alumni affiliations and other similar personal connec
tions, which is precisely what the Veterans Act was designed to 
prevent. 

Far more nefarious, however, are documented cases of nepotism. 
The Department of Justice Inspector General released a report in July 
2012, which found eight senior officials in the Department of Justice's 
Management Division steered jobs to their children and relatives in 
violation of federal law.127 Previous internal reports by the Inspector 
General about nepotism in 2004 and 2008, in the same division, had 
seemingly been ignored.128 While discussing other violations of fed
eral law, the Inspector General's July 2012 report inexplicably failed 
to mention, let alone discuss, the offenders' violations of veterans' 
preference, a prohibited personnel practice, under the United States 
Code ("U.S.C."), 5 U.S.C. § 2302(b)(ll), whereby a hiring official may 
not: 

(A) knowingly take, recommend, or approve any personnel 
action if the taking of such action would violate a veterans' 
preference requirement; or 
(B) knowingly fail to take, recommend, or approve any per
sonnel action if the failure to take such action would violate a 
veterans' preference requirement.129 

125. Jarrard v. Dep't of Justice, 669 F.3d 1320, 1321 (Fed. Cir. 2012). 
126. People Search Results, LINKEDIN, www.linkedin.com (search "Companies" for 

''U.S. Department of Justice"; then follow the hyperlinked number next to "Employees 
on Linkedln"; then open the "nesting" search filters for ''Past Company'' and "School") 
(last visited Sept. 6, 2012). 

127. OFFICE OF THE INSPECTOR GEN., U.S. DEP'T OF JUSTICE, REPORT REGARDING IN
VESTIGATION OF IMPROPER HIRING PRACTICES IN THE JUSTICE MANAGEMENT DIVISION 1 
(2012), available at http://www.justice.gov/oig/reports/2012/s1207.pdf. 

128. See id. (illustrating that these reports were seemingly ignored because the 
same events were continuing to happen in 2012). 

129. 5 U.S.C. § 2302(b)(ll) (2012). 
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The Inspector General's report discussed at length violations of 5 
U.S.C. § 23O2(b)(6) and 5 U.S.C. § 23O2(b)(7), two other prohibited 
personnel practices listed in the exact same statute.130 Whether the 
report's failure to discuss the violations of veterans' preference was an 
oversight or whether it was determined to be too politically sensitive, 
it should be upsetting to the veteran community that such a discus
sion was missing. When instances of nepotism do occur, at the De
partment of Justice and elsewhere, it is important to acknowledge 
that such behavior shoves the unemployed veteran, guard, and re
serve applicants to the side in favor of the children and family mem
bers of the guilty parties. 

Even seemingly well-intentioned OPM programs have been found 
to violate veterans' preference. OPM launched its "Pathways" pro
gram in July 2012 to attract recent college graduates to civil ser
vice.131 Pathways replaced the now-defunct Federal Career Intern 
Program ("FCIP"), which Gingery v. Department of Defense132 had suc
cessfully challenged in 2008 as violating Mr. Gingery's veteran prefer
ence.133 The Merit Systems Protection Board ("MSPB") found the 
FCIP violated the federal veterans' preference laws and the FCIP al
lowed agencies to circumvent the traditional federal hiring process.134 
Under the FCIP, agencies were appointing individuals to two-year in
ternships, after which time they were then eligible for permanent po
sitions. With the rollout of Pathways, OPM seemingly promised to 
have learned from its mistake, and it seems that Pathways will take 
veterans' preference into account. However, given OPM's track record 
during FCIP, veteran organizations such as the American Legion, the 
Veterans of Foreign Wars USA, the Iraq and Afghanistan Veterans 
Association, and others should place considerable attention on the 
percentage of veterans hired by the federal government each quarter 
of the year. 

None of this is to say that the government cannot, or should not, 
demand veterans meet the qualifications of the jobs in vacancy. The 
government should, of course, hire qualified applicants. As discussed 
above, one of the misperceptions civilians have of veterans is that they 
lack education or are unprepared to take a civilian job based upon 
their experience in the military. With no evidence to the contrary, fed
eral government hiring managers, it would appear, are equally sus-

130. OFFICE OF THE INSPECTOR GEN., supra note 127, at 13-14. 
131. Kellie Lunney, Uncle Sam Wants You, at Every Age, Gov'T EXECUTIVE (May 10, 

2012), http://www.govexec.com/management/2012/05/uncle-sam-wants-you-every-age/ 
55661/. 

132. 550 F.3d 1347 (Fed. Cir. 2008). 
133. Gingery v. Dep't of Def., 550 F.3d 1347, 1349 (Fed. Cir. 2008). 
134. Gingery, 550 F.3d at 1351. 
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ceptible to this public misperception. Though they may be susceptible, 
with tens of thousands of veterans coming home from wars in Afghani
stan and Iraq, the federal government needs to squash this suscepti
bility and be leading the way in veterans' hiring. More and more post-
9/11 veterans have used the G.I. Bill,135 have gained and are receiving 
college degrees, and are looking for work. Due to their military ser
vice, these post-9/11 veterans may not only be older than their peers, 
but may also have a background with which civilian hiring managers 
are less familiar. AB clearly evidenced from the law though, those fac
tors cannot count against them. Of note, both Mr. Patterson and Mr. 
Jarrard were duly licensed attorneys with exemplary careers, both 
before and after these federal agencies rejected their applications. 

C. VETERANS NOT APPLYING FOR JOBS AND REEMPLOYMENT ISSUES 

Another possible explanation for the low number of veterans be
ing hired in some federal agencies is that veterans are not applying for 
vacancies in those agencies and, absent their applications, the govern
ment must find a non-preference applicant to fill the position. The 
Office of Personnel Management ("OPM") does not release the per
centage or numbers of qualified veterans that apply but are not se
lected for employment. However, there is circumstantial evidence 
that suggests qualified veterans, guardsmen, and reservists might be 
applying, but are not particularly welcome, in certain offices across 
the federal government.136 

Rather than leading by example for private employers, recent 
news articles have documented how federal government agencies re
main the biggest offenders of the Uniformed Services Employment 
and Reemployment Rights Act of 1994137 ("USERRA"), the law that 
mandates service members not be denied jobs or be penalized by em
ployers because of their military obligations.138 In fiscal year ("FY'') 
2011, more than 18% of the 1,548 complaints of USERRA violations 

135. Servicemen's Readjustment Act of 1944, ch. 268, 58 Stat. 284 (codified as 
amended in scattered sections of 38 U.S.C.). 

136. See, e.g., Joshua Norman, For National Guard, Civilian Jobs Hard to Come by, 
CBS NEws (Sept. 6, 2012, 4:35 PM), http://www.cbsnews.com/8301-201_162-57507056/ 
for-national-guard-civilian-jobs-hard-to-come-by/. 

137. Pub. L. No. 103-353, 108 Stat. 3150 (codified as amended at 38 U.S.C. §§ 4301-
4333 (2012)). 

138. See, e.g., Steve Vogel, Returning Military Members Allege Job Discrimination
by Federal Government, WASH. PosT (Feb. 19, 2012), http://www.washingtonpost.com/ 
world/national-security/returning-military-members-allege-job-discrimination-by-fed 
eral-government/2012/01/31/gIQAXvYvNR_story.html; see also Phil Stewart, Special 
Report: Obama's Struggle to Mend Veterans' Safety Net, REUTERS (July 26, 2012, 9:20 
PM), http://in.reuters.com/article/2012/07/26/us-usa-veterans-obama-id1NBRE86POJG 
20120726. 
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involved federal agencies.139 In response to the news reports that the 
federal government was one of the largest USERRA offenders, the 
OPM Director released a memo calling on senior federal executives to 
ensure that guard and reserve troops returning home not be penalized 
for their military service.140 In this memo the OPM Director stated, 
"This Administration has zero tolerance for violations of the Uni
formed Services Employment and Reemployment Rights Act."141 In 
the face of active discrimination under the law, an applicant's status 
as a veteran, guardsman, or a reservist may provide no added benefit 
to the applicant and, for guardsmen and reservists, may actually be 
detrimental to the applicant's chances because they may be subject to 
recall and redeployment. 142 

Even in those USERRA cases that are found to have merit, all too 
often, under the current system, veterans fail to get relief. In FY 
2010, the Labor Department, under USERRA, recommended to the 
Department of Justice that it pursue forty-three alleged violations of 
service members' reemployment rights. 143 The Department of Justice 
agreed to represent three cases, helped to settle nine cases, and was 
reported to be still considering twelve cases.144 The Department of 
Justice declined to represent almost half, eighteen, of the forty-three 
cases.145 Reemployment rights issues under USERRA aside, the 
"problems" USERRA "causes" certain agencies in the federal govern
ment, and the low numbers of veterans in certain agency offices, sug
gests some hiring managers probably prefer to avoid these issues 
altogether by not hiring veterans in the first place. The current sys
tem of hiring for positions in the excepted service for many positions 
allows hiring managers to do just that-avoid hiring veterans. Addi
tionally, if hired, veterans have retention rights in the event oflayoffs, 
and it may be unrealistic to expect non-veteran federal employees to 
act selflessly and hire veterans if the Veterans Act allows the veteran 
to keep his or her job over a non-preference boss or co-worker.146 

139. Vogel, supra note 138. 
140. Steve Vogel, Berry Calls for 'Zero Tolerance' for Federal USERRA Violations, 

WASH. PosT (Mar. 29, 2012, 6:00 AM), http://www.washingtonpost.com/blogs/federal
eye/post/berry-calls-for-zero-tolerance-for-federal-userra-violations/2012/03/28/gIQAyOP 
EhS_blog.html. 

141. Id. 
142. Norman, supra note 136. 
143. Vogel, supra note 138. 
144. Id. 
145. Id. 
146. 5 u.s.c. § 3502 (2012) 
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D. REAL CHANGE 

The breadth of positions listed above, in which the principle of 
veterans' preference needs to be followed only as far as administra
tively feasible and needs to be treated as a positive factor amongst a 
series of variables, in essence swallows the inherent purpose of the 
rule and largely renders the Veterans Preference Act of 1944147 (''Vet
erans Act") a nullity for the broad range of positions described 
above.148 If the executive branch's goal is to encourage the hiring of 
veterans, or require the hiring of veterans in those offices which are 
slow or reluctant to do so, it should act accordingly by amending the 
Office of Personnel Management's ("OPM") instructions to agencies for 
the federal hiring process in the excepted service. If instead, hiring 
veterans is only lip service, and the executive agencies' primary goal is 
to give its own hiring managers maximum flexibility under the cur
rent law, then the system as it operates now would seem to be 
adequate. 

The language of the Code of Federal Regulations ("C.F.R."), 5 
C.F.R. section 302, might not even need to be changed all that radi
cally to see a statistically significant difference in some agencies hir
ing of veterans. For instance, OPM could set as a goal that an agency 
should, at a minimum, hire veterans for 35% of their workforce, which 
is akin to the best practices amongst civilian employers.149 OPM 
could propose a change to 5 C.F.R. section 302.lOl(c). That regulation 
subsection currently reads: 

In view of the circumstances and conditions surrounding em
ployment in the following classes of positions, an agency is 
not required to apply the appointment procedures of this part 
to them, but each agency shall follow the principle of veteran 
preference as far as administratively feasible and, on the re
quest of a qualified and available preference eligible, shall 
furnish him/her with the reasons for his/her nonselection.150 

OPM should change the regulation such that it states: 
In view of the circumstances and conditions surrounding em
ployment in the following classes of positions, an agency is 
not required to apply the appointment procedures of this part 
to them, but each agency shall follow the principle of veteran 
preference [in its hiring practices regardless of whether 35% 
or more of an agency's full-time employees are preference eligi-

147. Pub. L. No. 78-359, 58 Stat. 387 (1944) (codified as amended at 5 U.S.C. 
§§ 2101-2104, 2108, 3101 (2012)). 

148. See supra notes 10-26 and accompanying text. 
149. U.S. Airways, a veteran-friendly company, has reported that 35% of its employ

ees are veterans. See Best for Vets 2012: Employers, supra note 88. 
150. 5 C.F.R. § 302.lOl(c) (2013). 
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ble veterans. In the event fewer than 35% of an agency's full
time employees are preference eligible veterans, the unsuccess
ful preference eligible applicant shall be notified by the agency 
in writing of whether: the position was filled by a different 
preference eligible applicant, the position has been eliminated, 
the position will remain unfilled, or, if the position was filled 
by a non-preference eligible applicant, the preference eligible 
applicant shall be provided the specific reason or specific rea
sons he I she was found to be unqualified for the position. 
Agencies where preference eligible veterans make up 35% or 
more of its full-time employees shall follow the principle of vet
eran preference as far as administratively feasible and, on the 
request of a qualified and available preference eligible, shall 
furnish him I her with the reasons for his I her nonselection.] 151 

While some positions listed under 5 C.F.R. section 302.lOl(c) should 
probably not be altered from the current paradigm, as discussed in the 
paragraph below, the changing of the language above better balances 
the goals of the federal government. Those goals should include: en
suring federal employees are qualified, bestowing hiring flexibility on 
hiring managers, fulfilling expectations of being a model employer of 
veterans, keeping the federal workforce diverse with veterans and 
non-veterans alike, and addressing the public's desire to keep the let
ter and intent of the Veterans Act alive and well. Agencies where 
fewer than 35% of their employees are preference eligible, under the 
new paradigm, would be distinguished and have the burden of demon
strating that a veteran applicant was in fact unqualified, as opposed 
to merely providing the reason(s) for non-selection upon the appli
cant's request. This would provide an incentive to hiring managers at 
agencies to hire veterans up to the 35% threshold. Under the new 
standard, if veterans applied and were found unqualified they could 
challenge the hiring manager's finding, under the Veterans Employ
ment Opportunities Act of 1998152 (''VEOA"), ifin fact they were qual
ified for that position. Given that the only federal agency above 35% is 
the Department of Defense, more specifically the armed services, 153 

most federal agencies would be affected by this change. 
In my opinion, no change should be made to the senior executive 

service ("SES") hiring process to account for veterans' preference. It is 
understandable that political appointees will want, and should proba
bly have, maximum flexibility in whom they appoint to coordinate 
with the employees of the federal government. While many political 

151. See id. (emphasis added) (providing direct regulatory language and incorporat
ing my proposed interpretive improvements). 

152. Pub. L. No. 107-288, 116 Stat. 2033 (codified as amended in scattered sections 
of 38 U.S.C.). 

153. U.S. OFFICE OF PERS. MGMT. 2011, supra note 42, at 3 tbl.lA. 
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appointees, and the United States, would likely benefit from naming 
veterans to these positions, it seems appropriate that such hiring deci
sions be fully within the purview of political appointees named or 
elected by the American people. Similarly, as discussed above, several 
subsections of 5 C.F.R. section 302.lOl(c) should probably be pre
served, at least in part, in their current state: 5 C.F.R. section 
302.101(c)(3) exempts, 

Positions which the exigencies of the national defense pro
gram demand be filled immediately before lists of qualified 
applicants can be established or used, but appointments to 
these positions shall be temporary appointments not to ex
ceed 1 year which may be renewed for 1 additional year at the 
discretion of the agency; as is for the country's security and as 
part of the political appointees' prerogatives.154 

Meanwhile, 5 C.F.R. § 302.101(c)(7) exempts: 
"Positions included in Schedule C (see subpart C of part 213 
of this chapter) and positions excepted by statute which are of 
a confidential, policy-making, or policy-advocating 
nature."155 

Preserving both sections make sense for policy reasons. Employees in 
the excepted service who are subject to change at the discretion of a 
new political administration are commonly referred to as "Schedule C" 
employees. Here again, as with the SES, it seems appropriate that 
such hiring decisions, positions which are of a confidential, policy
making, or policy advocating nature, be fully within the purview of the 
political appointees appointed by and through the President. 

The proposed changes suggested in this Article could be made by 
OPM without Congressional involvement. If OPM were to do so, vet
eran organizations should remain watchful and diligent during the 
comment period for the new rule. If OPM, and by extension the execu
tive branch, is unwilling to take steps to try and improve the hiring of 
veterans by the federal government, then Congress can and should 
act. Congress could amend the United States Code ("U.S.C."), 5 
U.S.C. § 3320, to make clear that the current course of action is unac
ceptable. At the end of§ 3320 the following language, in italics, could 
be added by Congress: 

The nominating or appointing authority shall select for ap
pointment to each vacancy in the excepted service in the exec
utive branch and in the government of the District of 
Columbia from the qualified applicants in the same manner 
and under the same conditions required for the competitive 
service by sections 3308-3318 of this title. This section does 

154. 5 C.F.R. § 302.101(c)(3). 
155. Id. § 302.101(c)(7). 
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not apply to an appointment required by Congress to be con
firmed by, or made with the advice and consent of, the Sen
ate. [In any instance where any part of §§ 3308-3318 is 
inapplicable to the appointment process, the nominating or 
appointing authority shall still select qualified preference eli
gible applicants for all appointments unless required to do so 
for positions of a confidential, policy-making, or policy-advo
cating nature or for positions which the exigencies of the na
tional defense program demand be filled immediately.] 156 

Based on OPM's available data, the steps suggested in this Article 
may only make a nominal difference at improving the percentage of 
veterans working for the federal government. Alternatively the sug
gested steps could make a huge difference in the percentage of veter
ans hired by the federal government. Instead of 35%, perhaps the 
threshold goal for OPM should be to have veterans constitute 50% or 
67% of an agency's workforce. Perhaps later consideration could be 
given to ensure veterans are better represented in the SES and 
amongst Schedule C employees. 

The important steps proposed in this Article are at least a start
ing point. Some federal government offices in certain agencies clearly 
evidence a hostile attitude towards veterans' preference as evidenced 
by the fact that federal agencies led the way in USERRA complaints 
in FY 2010. By contrast, some agencies, even if they hired every vet
eran who applied, may only have a small number of veteran appli
cants and may have a difficult time raising significantly the 
percentage of veterans they employ. The suggested changes in this 
Article at least begins to try to diagnose and improve the problem as 
to why the federal government is not a model employer of veterans 
based on the percentage of veterans it employs. 

Beyond the suggested changes in the law contained in this Arti
cle, OPM should collect and provide comprehensive data to the public, 
not just on the hiring of veterans in the federal government, but on 
numbers of veteran applicants and applications. Furthermore, this 
data should be collected and organized not just by a hiring agency's 
human resources office (Department of Defense, Department of Jus
tice, Department of Labor, etc.), but across hiring offices within agen
cies to identify where the problems exist. For example, it is entirely 
possible that some offices within the United States Agency for Inter
national Development do a great job of hiring veterans even though 
veterans make up only 7.2% of that agency's employees.157 Addition
ally, OPM should collect and provide information on veterans serving 

156. See 5 U.S.C. § 3320 (2012) (emphasis added) (providing direct statutory lan
guage and incorporating my proposed statutory improvements). 

157. Exec. Order No. 13,518, 3 C.F.R. 267-71 (2010). 
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appointments in the competitive service as opposed to the excepted 
service. Most agencies have thousands or tens of thousands of em
ployees. Within each agency, some offices are likely doing an out
standing job of hiring veterans while the performance of hiring 
veterans in other offices within the agency is, without question, unac
ceptable. Sadly, it would appear some appointing authorities have to 
be told, required, and reminded, by law, that they must hire qualified 
veterans. 

IV. CONCLUSION 

Whether the improvement in real numbers would be modest or 
huge by adopting the suggested changes in this Article, it is as impor
tant that the executive branch, the legislative branch, or both 
branches simply recognize that, as a matter of fundamental fairness, a 
better job needs to be done to comply with the intent and spirit of the 
Veterans Preference Act of 1944158 (''Veterans Act"), so that the fed
eral government serves as a model employer. We have gone from the 
well-intended Veterans Act in 1944 to today, when a veteran may be 
told her service was consideredjust a positive factor in the decision not 
to hire her with no real avenue of relief. The Chairman of the Joint 
Chiefs, General Martin Dempsey recently called for dialogue and "a 
conversation with America" on veterans' issues, and he expressed con
cern about veteran unemployment.159 If young Americans believe 
they will struggle to find work after their military service concludes, 
fewer Americans will volunteer to serve their country in the future. A 
conversation is needed, and Uncle Sam needs to be able to effectively 
contribute to that conversation. 

Veterans and the veteran organizations they belong to should un
derstandably be patient as the federal government looks for ways to 
improve its hiring of veterans, but they should also expect significant, 
measurable progress that matches the political rhetoric. One such 
group, the Reserve Officers Association, at its national conventions in 
2004, 2007, and 2010, passed resolutions that called for making the 
Veterans Act "more than an empty promise."160 Extolling the value of 
hiring veterans cannot simply be a yellow-ribbon bumper sticker for 

158. Pub. L. No. 78-359, 58 Stat. 387 (codified as amended at 5 U.S.C. §§ 2101-2104, 
2108, 3101 (2012)). 

159. John Milburn, Joint Chiefs Chair Seeks Dialogue About Veterans, MIL. TIMES 

(Oct. 1, 2012, 5:42 PM), http://militarytimes.com/news/2012/10/ap-joint-chiefs-chair
seeks-dialogue-veterans-100112/. 

160. Make Veterans Preference More Than an Empty Promise: Resolution No. 10-24, 
REs. OFFICERS Ass'N (Feb. 10, 2010), http://www.roa.org/site/PageServer?pagename= 
Resolution_l024&Addlnterest=1622. 
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the federal government. The American people and private employers 
should expect that the federal government will be a leader by example 
in its hiring and support of veterans in the months and years ahead. 




