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I. INTRODUCTION 

Title VII of the Civil Rights Act of 1964, 1 as amended, prohibits 
employers from discriminating against their employees based on race, 
national origin, color, religion, or sex.2 The protections of Title VII are 
not generally available to employees of the military unless the mili
tary employee is deemed a civilian employee. 3 This is the case because 
courts have generally applied Feres v. United States4 (the "Feres doc
trine") to bar Title VII claims by servicemembers arising out of actions 
incident to service.5 Courts are split, however, on whether the Feres 
doctrine bars Title VII claims brought by dual-status military techni
cians ("DSTs") because of the inherent hybrid military/civilian nature 

1. Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42 U.S.C. §§ 2000e to 
2000e-17 (2012)). 

2. Civil Rights Act of 1964, Pub. L. No. 88-352, § 703, 78 Stat. 241, 255 (codified at 
42 U.S.C. § 2000e-2). 

3. See, e.g., Johnson v. Alexander, 572 F.2d 1219, 1224 (8th Cir. 1978) (interpret
ing 42 U.S.C. § 2000e-16(a) to mean that Title VII permits civilian employees to bring 
suit against the military but the statute does not afford this same protection to uni
formed personnel of the various branches of the armed services). 

4. 340 U.S. 135 (1950). 
5. E.g., Wetherill v. Geren, 616 F.3d 789, 794 (8th Cir. 2010). In Feres, the United 

States Supreme Court concluded, "[T]he government is not liable under the Federal 
Tort Claims Act for injuries to servicemen where the injuries arise out of or are in the 
course of activity incident to service." Feres v. United States, 340 U.S. 135, 146 (1950). 
Several United States Courts of Appeals have extended the Feres doctrine beyond tort 
liability to encompass Title VII claims by servicemen against the military. Wetherill, 
616 F.3d at 794 (mentioning the Second, Fifth, Eighth, and Ninth Circuits); Bowers v. 
Wynne, 615 F.3d 455, 459 (6th Cir. 2010) (demonstrating the Sixth Circuit's application 
of Feres to Title VII suits in the military context). 
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of DSTs.6 Under federal statute, DSTs are federal civilian employees 
under any provision of law. 7 Based on the plain meaning of that stat
ute, the United States Court of Appeals for the Federal Circuit has 
allowed DSTs to sue the military, notwithstanding the Feres doc
trine. 8 In contrast, other appellate courts, including the United States 
Court of Appeals for the Eighth Circuit, have decided that § 10216(a) 
did not override the Feres doctrine for DSTs; accordingly, these courts 
prohibit DSTs from bringing suit under Title VII and similar anti-dis
crimination statutes. 9 

According to data from the U.S. Equal Employment Opportunity 
Commission ("EEOC"), there were over ninety-nine thousand charges 
filed in 2012 based on employment discrimination.10 Of those 
charges, 33.7% constituted claims based on race, and 30.5% consti
tuted claims based on sex.11 Given the fact that in 2012 there were 
68,891 authorized DSTs affiliated with the Army and Air Force, 
whether DSTs are barred from bringing Title VII employment dis
crimination suits under the Feres doctrine significantly impacts their 
ability to have such potential claims adjudicated.12 

In Wetherill v. Geren, 13 the Eighth Circuit held that notwith
standing§ 10216(a), the Feres doctrine precludes DSTs' Title VII suits 
when the claim arises from or is incident to military service.14 In 

6. Compare Wetherill, 616 F.3d at 796 (recognizing that the hybrid nature of 
DSTs has not historically restrained courts from applying the Feres doctrine to preclude 
DSTs' Title VII suits), with Jentoft v. United States, 450 F.3d 1342, 1348-49 (Fed. Cir. 
2006) (determining a DST's statutory discrimination suit was justiciable notwithstand
ing the Feres doctrine). 

7. 10 U.S.C. § 10216(a) (2012). The complete relevant portion of the statute 
reads, "For the purposes of this section and any other provision of the law, a military 
technician (dual status) is a Federal civilian employee .... " Id. (emphasis added). 

8. Jentoft, 450 F.3d at 1348-49. 
9. See, e.g., Wetherill, 616 F.3d at 799 (deciding Feres applies to Title VII cases 

brought by DSTs in the Eighth Circuit); Bowers, 615 F.3d at 459, 467-68 (mentioning 
that the Sixth Circuit has extended Feres to preclude Title VII claims brought by DSTs, 
despite § 10216(a)); Zuress v. Donley, 606 F.3d 1249, 1250, 1255 (9th Cir. 2010) (decid
ing Feres applies to Title VII cases brought by DSTs in the Ninth Circuit); Walch v. 
Adjutant Gen.'s Dep't of Tex., 533 F.3d 289, 300 (5th Cir. 2008) (deciding Feres applies 
to Title VII cases brought by DSTs in the Fifth Circuit). 

10. Charge Statistics FY 1997 Through FY 2012, U.S. EQUAL EMP. OPPORTUNITY 
CoMM'N, http://eeoc.gov/eeoc/statistics/enforcement/charges.cfm (last visited Mar. 18, 
2013). 

11. Id. 
12. Compare Wetherill, 616 F.3d at 799 (deciding Feres applies to bar Title VII 

cases brought by DSTs in the Eighth Circuit), and Jentoft, 450 F.3d at 1348-49 (deter
mining that, notwithstanding the Feres doctrine, a DST's statutory discrimination suit 
was not barred), with S. REP. No. 112-173, at 101 (2012), available at http:// 
www.dtic.mil/congressional_budget/pdfs/FY20l3_pdfs/SASC_2013-CRPT-
112hrpt173.pdf (providing the number of DSTs in 2012). 

13. 616 F.3d 789 (8th Cir. 2010). 
14. Wetherill, 616 F.3d at 798-99. 
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Wetherill, a Japanese-American female DST in the National Guard 
was forced to retire from the military before she was eligible to receive 
a full pension in connection with her civilian technician position.15 

The DST, Nancy Wetherill (''Wetherill"), sued the Army National 
Guard and the Secretary of the Army among others ( collectively the 
"Guard defendants") in the United States District Court for the Dis
trict of South Dakota, alleging discrimination and retaliation in viola
tion of Title VII.16 The district court granted the Guard defendants' 
motions to dismiss. 17 On appeal, the Eighth Circuit affirmed the dis
trict court's dismissal, concluding that the Feres doctrine applied to 
DSTs regardless of§ 10216(a).18 

This Note will first review the facts and holding of Wetherill. 19 

This Note will then discuss how the United States Supreme Court en
gages in statutory interpretation, specifically when the Court inter
prets statutes containing the word any.20 Next, this Note will 
examine certain United States Courts of Appeals' interpretations of 
the relationship between the Feres doctrine and § 10216(a) as it re
lates to DSTs. 21 This Note will also describe the rulemaking author
ity of the Equal Employment Opportunities Commission ("EEOC") in 
connection with Title VII. 22 

This Note will explain that the Federal Circuit was correct in 
qualifying DSTs as federal civilian employees pursuant to the plain 
meaning of § 10216(a).23 Furthermore, this Note will show that the 
Federal Circuit appropriately lifted the restraints of the Feres doctrine 
from DSTs' employment-related civil actions.24 Accordingly, this Note 
demonstrates that the Eighth Circuit erred by applying the Feres doc
trine to a DST's claim and barring that DST from relief.25 Finally, 
this Note will refute the potential argument that 29 C.F.R. section 
1614.103(d)(l) independently bars DSTs Title VII claims by illustrat
ing that the EEOC may not promulgate substantive regulations.26 

15. See id. at 790-92 (providing background information on Colonel Nancy 
Wetherill). 

16. Id. at 792. 
17. Id. 
18. Id. at 799. 
19. See infra notes 27-75 and accompanying text. 
20. See infra notes 76-123 and accompanying text. 
21. See infra notes 124-96 and accompanying text. 
22. See infra notes 197-212 and accompanying text. 
23. See infra notes 225-42 and accompanying text. 
24. See infra notes 243-58 and accompanying text. 
25. See infra notes 259-79 and accompanying text. 
26. See infra notes 280-310 and accompanying text. 
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II. FACTS AND HOLDING 

In Wetherill v. Geren,27 a Japanese-American woman sued the 
National Guard under Title VII of the Civil Rights Act of 1964,28 alleg
ing discrimination and retaliation due to her gender and/or national 
origin.29 In 1974, plaintiff Nancy Wetherill began working for the 
South Dakota Army National Guard ("S.D. Guard"), and in 1977 she 
was commissioned as an officer.30 As a dual-status technician 
("DST"), Wetherill was considered both civilian and military because 
the Civil Service system paid her as a civilian employee but the Na
tional Guard employed her as an officer and required her to work in 
uniform.31 In 1999, Wetherill was promoted to Colonel, and in 2007 
she became the Director of Operations, Military Technician, for the 
S.D. Guard, where she remained until forced into retirement in July 
2008, two years before she would have qualified for a full pension 
under the Civil Service Retirement System. 32 

Pursuant to 10 U.S.C. § 14507(b), a colonel's active status ends on 
the first day of the month following the month that the officer finishes 
thirty years of commissioned service. 33 In other words, National 
Guard officers who fail to achieve a higher rank than colonel are 
forced to retire from the military after thirty years. 34 Thus, this stat
ute effectively fixes an officer's Mandatory Retirement Date 
("MRD").35 For Wetherill, her MRD was originally set for July 31, 
2007.36 Because Wetherill was a DST, her MRD would ultimately be 
the end of her civilian employment as well because that position was 
contingent upon being a commissioned officer in the military.37 That 
meant she would not receive a full retirement annuity under the Civil 

27. 616 F.3d 789 (8th Cir. 2010). 
28. Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42 U.S.C. §§ 2000e to 

2000e-17 (2012)). 
29. Wetherill v. Geren, 616 F.3d 789, 791-92 (8th Cir. 2010). Title VII states, "All 

personnel actions affecting employees ... in military departments ... shall be made free 
from any discrimination based on race, color, religion, sex, or national origin." 42 U.S.C. 
§ 2000e-16(a). 

30. Wetherill, 616 F.3d at 791. 
31. Id. 
32. Wetherill v. Geren, 644 F. Supp. 2d 1135, 1137-38 (D.S.D. 2009). 
33. Wetherill, 644 F. Supp. 2d at 1137. 
34. Wetherill, 616 F.3d at 791. 
35. Id. The statute specifically provides that colonels not on the list of officers for 

promotion shall have their active duty status removed "on the first day of the month 
after the month in which the officer completes 30 years of commissioned service." 10 
U.S.C. § 14507(b) (2012). 

36. Wetherill, 616 F.3d at 791. 
37. Id. 
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Service Retirement System, which required her to work in her civilian 
capacity until December 31, 2010, in order to receive a full pension.38 

This predicament led Wetherill to ask the then-Adjutant General 
of the S.D. Guard, Major General Michael A. Gorman, to postpone her 
MRD via a waiver, which would have allowed her to continue working 
until her Civil Service pension matured.39 On May 10, 2007, General 
Gorman granted Wetherill's request, and on July 18, 2007, the Na
tional Guard Bureau ("NGB") approved his decision.40 However, in 
September 2007, General Gorman retired and the S.D. Guard ap
pointed Brigadier General Steven R. Doohen as his replacement.41 

Shortly thereafter, in January 2008, General Doohen asked the NGB 
to rescind the waiver previously granted to Wetherill, and the NGB 
approved the General's request, effectively resetting Wetherill's MRD 
to July 31, 2008.42 General Doohen informed Wetherill that the rea
son for her MRD waiver being revoked was because of "force manage
ment" reasons.43 

Believing that General Doohen's decision was motivated by na
tional origin and/or sex discrimination, Wetherill complained both for
mally and informally to the Office of Equal Opportunity and Civil 
Rights of the NGB.44 Her protests failed and the revocation of her 
MRD waiver stood.45 On May 8, 2008, Wetherill was assigned new 
work duties for which, she claimed, she was overqualified.46 These 
new duties also forced her to work in an isolated building by herself.47 

On July 31, 2008, Wetherill was terminated from military status, and 
thus, she was forced to surrender her technician position as well.48 

After Wetherill appealed unsuccessfully to the NGB to overturn 
General Doohen's decision revoking her MRD waiver, she commenced 

38. Id. An earlier MRD would cause Wetherill to receive a reduced annuity pay
ment. Wetherill, 644 F. Supp. 2d at 1137. 

39. Wetherill, 616 F.3d at 791. 
40. Id. "National Guard" in this context means "National Guard Bureau." Wether

ill, 644 F. Supp. 2d at 1137-38. 
41. Wetherill, 616 F.3d at 791. 
42. Id. The waiver would have postponed Wetherill's MRD to December 31, 2010, 

qualifying her for a full retirement annuity under the Civil Service Retirement System. 
Id. 

43. Id. 
44. Id. at 792. 
45. See Wetherill, 644 F. Supp. 2d at 1138 (stating that Wetherill's protests were to 

no avail, and indicating that the revocation of her waiver would stand). 
46. See id. (suggesting that because her new work assignment was intended for 

persons with lower rank than colonel and because she was Director of Operations, Mili
tary Technician, for S.D. Guard, Wetherill was overqualified for work she was assigned 
to do). 

47. Id. 
48. Id. Once Wetherill's military status was terminated, she was forced to surren

der her civilian position because DSTs must be members of the National Guard. 
Wetherill, 616 F.3d at 792 (citing 32 U.S.C. § 709(b) (2006)). 
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a civil action in the United States District Court for the District of 
South Dakota against the Secretary of the Army, the Army National 
Guard, General Doohen, General Johnson, and the S.D. Guard (collec
tively, the "Guard Defendants").49 Wetherill claimed that the Guard 
Defendants discriminated and retaliated against her based on her sex 
and/or national origin in violation of Title VII. 50 She asserted that the 
S.D. Guard had never revoked a DST's MRD waiver before.51 Fur
thermore, she alleged that she was the only female, Asian-American 
officer in the S.D. Guard at that time, and that she was the sole wo
man to have served in the S.D Guard at her level.52 However, the 
district court granted the Guard Defendants' motions to dismiss, hold
ing that under Feres v. United States53 (the "Feres doctrine"), Wether
ill's complaint was non-justiciable, and therefore, the court lacked 
subject-matter jurisdiction over the case.54 

Wetherill appealed the district court's dismissal to the United 
States Court of Appeals for the Eighth Circuit.55 Notwithstanding the 
general applicability of the Feres doctrine to servicemembers, Wether
ill's first argument was that the Feres doctrine should not have ap
plied to her as a DST.56 In support, she cited the text of 10 U.S.C. 
§ 10216(a).57 The 1997 amendments to§ 10216(a) provide in relevant 
part that a dual-status military technician is a federal civilian em
ployee under any provision of law.58 Essentially, Wetherill's argu
ment was that, because DSTs are federal civilian employees for the 
purposes of any provision of law according to § 10216(a), the Feres doc
trine should not have barred her Title VII civil action. 59 

Wetherill relied on Jentoft v. United States,60 a case from the 
United States Court of Appeals for the Federal Circuit that buttressed 
her position that DSTs are federal civilian employees for purposes of 
Title VII and the Feres doctrine.61 Like Wetherill, the Federal Circuit 
also believed that the plain meaning of § 10216(a) effectively fore-

49. Wetherill, 616 F.3d at 789, 792. 
50. Id. at 792. 
51. Id. 
52. Id. 
53. 340 U.S. 135 (1950). 
54. Wetherill, 616 F.3d at 792; see also supra note 5. 
55. Id. 
56. Id. at 794. 
57. Id. 
58. Id. at 794 & n.7. 
59. Id. at 794. Wetherill argued that, taken literally, "any provision of the law" 

would have to include Title VII. Id. Title VII generally allows civilian employees of 
military departments to bring a civil discrimination action against the military. 
Wetherill, 644 F. Supp. 2d at 1140 (citing Johnson v. Alexander, 572 F.2d 1219, 1224 
(8th Cir. 1978)). 

60. 450 F.3d 1342 (Fed. Cir. 2006). 
61. Wetherill, 616 F.3d at 795. 
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closed the application of the Feres doctrine to DSTs given the statute's 
broad and unambiguous language. 62 Regardless, the Eighth Circuit 
rejected the Federal Circuit's position and instead adopted the view 
taken by the United States Court of Appeals for the Fifth and Ninth 
Circuits, which held and concluded that the Feres doctrine encom
passed DSTs notwithstanding§ 10216(a).63 

Similar to the Fifth Circuit, even before the 1997 amendments to 
§ 10216(a), the Eighth Circuit acknowledged the hybrid civilian-mili
tary nature of DSTs, but the civilian aspect had never precluded the 
Eighth Circuit from applying Feres before.64 Therefore, as the Fifth 
Circuit stated, the provision of§ 10216(a) classifying DSTs as federal 
civilian employees was nothing new.65 While admitting that§ 10216 
classifies DSTs as federal civilian employees under any provision of 
the law, the court in Wetherill mirrored the Ninth Circuit's analysis in 
determining this language merely harmonized the nomenclature re
ferring to DSTs throughout the United States Code.66 The Eighth 
Circuit noted that if§ 10216(a) authorized DSTs to sue the National 
Guard under federal statutes like Title VII, such an authorization 
would have created a doctrinal revolution-a revolution only noticed 
by the Federal Circuit. 67 As the Eighth Circuit reasoned, Congress 
did not intend for § 10216(a) to open the National Guard up to law
suits by DSTs.68 Thus, the court reaffirmed its own circuit precedent 
that the Feres doctrine applies to DSTs, irrespective of the 1997 
amendments to 10 U.S.C. § 10216.69 

Next, the Eighth Circuit analyzed whether Wetherill's specific Ti
tle VII claims were barred for lack of subject-matter jurisdiction.70 

While the district court recognized a few different standards utilized 
by the other circuits in determining a dismissal under Feres, the 
Eighth Circuit simply selected the standard set forth in Feres itself: 
whether the injury complained of arose out of or occurred in the course 

62. Id. The broad and unambiguous language Wetherill and the Federal Circuit 
referred to was that a DST is "a federal civilian employee" under "any provision of the 
law." Id. (emphasis added). 

63. Id. at 795-96. 
64. Id. at 796; see also Hupp v. U.S. Dep't of the Army, 144 F.3d 1144, 1148 (8th 

Cir. 1998) (demonstrating an instance prior to the enactment of§ 10216(a) where the 
Eighth Circuit applied the Feres doctrine to bar a DST's suit despite recognizing her 
hybrid civilian-military status). 

65. Wetherill, 616 F.3d at 796. 
66. Id. 
67. Id. 
68. Id. at 796-97. "Congress 'does not, one might say, hide elephants in 

mouseholes."' Id. (quoting Whitman v. Am. Trucking Ass'ns, 531 U.S. 457,468 (2001)). 
69. Wetherill, 616 F.3d at 797. 
70. Id. 



2013] WETHERILL V. GEREN 441 

of activity connected to military service. 71 The court also found sup
port of this incident-to-military-service rule in 29 C.F.R. section 
1614.103, an Equal Employment Opportunity Commission ("EEOC") 
regulation mentioning that although Title VII extends its protection to 
military departments, it does not apply to uniformed members of mili
tary departments. 72 Thus, the Eighth Circuit admitted that a DST 
could conceivably suffer an injury purely in a civilian capacity that 
could create a justiciable cause of action against the National Guard 
as employer.73 Specifically, the court noted that because Title VII in
corporates civilian employees of military departments, it is possible 
that DSTs could suffer an employment injury not connected to mili
tary service and thereby maintain a justiciable Title VII action 
against the National Guard.74 Nonetheless, the court ultimately af
firmed the district court's dismissal of Wetherill's claims by conclud
ing that her injury was military, not civilian, in nature.75 

III. BACKGROUND 

A. THE UNITED STATES SUPREME COURT INTERPRETS FEDERAL 

STATUTES BY THEIR PLAIN MEANING 

The United States Supreme Court takes a consistent approach to 
interpreting federal statutes.76 When a statute is clear, the Court in
terprets and applies the plain meaning without resorting to legislative 
history.77 This section identifies cases where the Supreme Court dem
onstrates its method of interpreting statutes by their plain meaning.78 

In United States v. Gonzales,79 the Supreme Court held that the 
plain language of any other term of imprisonment in 18 U.S.C. § 924(c) 
applied to both federal and state sentences.80 The Court noted that 

71. Id. at 797-98. The Eighth Circuit determined that "integrally related to the 
military's unique structure" and whether the position is "irreducibly military in nature" 
mean ultimately the same thing: whether the injury was related to military service. Id. 
at 798. 

72. Id. at 794. "The [EEOC] shall have the authority from time to time to issue, 
amend, or rescind suitable procedural regulations to carry out the provisions of [Title 
VII]." 42 U.S.C. § 2000e-12(a). 

73. Wetherill, 616 F.3d at 798. 
74. Id. 
75. Id. at 799. 
76. See, e.g., Ratzlafv. United States, 510 U.S. 135, 147-48 (1994) ("There are, we 

recognize, contrary indications in the statute's legislative history. But we do not resort 
to legislative history to cloud a statutory text that is clear."); Dewsnup v. Timm, 502 
U.S. 410, 419-20 (1992) ("Of course, where the language is unambiguous, silence in the 
legislative history cannot be controlling."). 

77. United States v. Gonzales, 520 U.S. 1, 6 (1997). 
78. See infra notes 80-123 and accompanying text. 
79. 520 U.S. 1 (1997). 
80. Gonzales, 520 U.S. at 4-5. 
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when read naturally, the word any has an expansive meaning and so 
it must be interpreted to mean all.81 Moreover, because the statutory 
command was clear, the Court determined there was no reason to look 
to the legislative history.82 

In Gonzales, Miguel Gonzales and two other co-defendants (the 
"Defendants") were arrested when two of the defendants drew guns on 
undercover police officers during a drug sting operation. 83 All three 
received convictions in New Mexico state courts for the holdup, as well 
as in federal court relating to drug offenses in connection with the 
sting operation.84 Additionally, they were all convicted in federal 
court for using firearms in connection with those drug offenses, in vio
lation of§ 924(c).85 Pursuant to § 924(c), the district court ordered the 
mandatory sixty-month federal sentence for the firearms convictions 
to run consecutively, rather than concurrently, with both the state 
sentences and the other federal drug sentences.86 

The United States Court of Appeals for the Tenth Circuit vacated 
the Defendants' firearms sentences because it declared the § 924(c) 
sentences and the state sentences should have run concurrently.87 

The court reasoned that a literal reading of the statute would produce 
an absurd result.88 In coming to its decision, the Tenth Circuit looked 
to the legislative history of§ 924(c); specifically, the court highlighted 
a line in a Senate Committee Report revealing that mandatory fire
arms sentences should be served before the start of the sentence for 
the underlying offense.89 Significantly, the Defendants had already 
begun serving their state sentences before their federal convictions.90 

Thus, according to the Senate Report, the Defendants would first have 
to serve their state sentences, then their sixty-month federal firearms 
sentence under § 924(c), and finally their federal drug sentences.91 

81. Id. at 5. 
82. Id. at 6 (citing Conn. Nat'l Bank v. Germain, 503 U.S. 249, 254 (1992)). 
83. Id. at 1, 3. 
84. Id. at 3. 
85. Id. Section 924(c) states, "[N]o term of imprisonment imposed on a person 

under this subsection shall run concurrently with any other term of imprisonment im
posed on the person, including any term of imprisonment imposed for the crime of vio
lence or drug trafficking crime during which the firearm was used, carried, or 
possessed." 18 U.S.C. § 924(c) (2012) (emphasis added). 

86. Gonzales, 520 U.S. at 3. 
87. Id. 
88. Id. (quoting U.S. v. Gonzales, 65 F.3d 814, 819 (10th Cir. 1995)). Ordinarily, 

the state sentences and federal sentences would have run concurrently, because they all 
stemmed from the same criminal activity; a literal reading of § 924(c) would prohibit 
concurrent service of state sentences and federal firearm sentences arising from the 
same criminal activity. Id. at 3-4. 

89. Id. at 3-4 (quoting Gonzales, 65 F.3d at 820). 
90. Id. at 3. 
91. Id. at 4. 
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Ordinarily, however, the state sentences would have run concurrently 
with the drug sentences because they arose from the same criminal 
activity, so following the Senate Report would have led to an irrational 
sentencing.92 To avoid this result, the court of appeals held that 
§ 924(c)'s mandatory sixty-month firearms sentence could run concur
rently with a state sentence a defendant had already started 
serving.93 

After granting certiorari, the Supreme Court decided not to refer 
to the legislative history of§ 924(c) because the Court stated that the 
statutory command was straightforward.94 The Tenth Circuit's dive 
into the legislative history falsely added the notion that a defendant 
must serve the federal firearms conviction prior to other sentences.95 
This requirement was in no way attached to the text of the statute.96 
Additionally, because § 924(c) only prohibits the federal firearms 
sentences from running concurrently with any other law, it would not 
prevent the court from setting concurrent sentences between the fed
eral narcotics and state drug charges, which was the irrational result 
the Tenth Circuit wanted to avoid after venturing into the legislative 
history.97 

The straightforward language of§ 924(c)-any provision of law
led the Supreme Court to observe the statute left no latitude to specu
late about congressional intent. 98 The Court explained that the word 
any has an expansive meaning when read naturally.99 Additionally, 
the Court pointed out Congress did not add any limiting language to 
the word, so any must mean all terms of imprisonment, not just those 
imposed by federal courts.100 The Supreme Court noted that such a 
plain meaning of§ 924(c) would not strip the district court of its statu
tory power to decide whether the federal narcotics sentences should 
run concurrently with the state imprisonment terms, but merely that 
the federal firearms conviction was prohibited from a concurrent sen
tencing.101 Therefore, the Supreme Court vacated the Tenth Circuit's 
judgment, holding that the plain language of§ 924(c) restricted a fed
eral district court from ordering a federal firearms sentence to run 
concurrently with either a state or federal term of imprisonment.102 

92. Id. 
93. Id. 
94. Id. at 6 (citing Germain, 503 U.S. at 254). 
95. Id. 
96. Id. 
97. Id. at 4-7. 
98. Id. at 9. 
99. Id. at 5. 

100. Id. 
101. Id. at 7-8. 
102. Id. at 11. 
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In another case, Republic of Iraq v. Beaty,103 the United States 
Supreme Court read the phrase any other provision of law literally 
when construing the Emergency Wartime Supplemental Appropria
tions Act104 ("EWSAA").105 This phrase related to the President of 
the United States' ability to waive Iraq's exception to the Foreign Sov
ereign Immunities Act of 1976106 ("FSIA"), thus restoring sovereign 
immunity upon Iraq and shielding Iraq from civil lawsuits in Ameri
can courts.107 In Beaty, the children of two Americans (the "Beaty 
children") sued Iraq on behalf of their parents in the United States 
District Court for the District of Columbia, alleging abuse by Saddam 
Hussein's regime in the aftermath of the 1991 Gulf War.108 The 
Beaty children invoked the terrorism exception to foreign sovereign 
immunity, and the suit proceeded in federal district court.109 Iraq 
moved to dismiss on jurisdictional grounds, but the district court re
fused its motion because in a previous case, Acree v. Republic of 
Iraq,110 the United States Court of Appeals for the District of Colum
bia Circuit held that the President had not rendered the terrorism ex
ception inapplicable to Iraq.111 

On appeal, Iraq requested that the court of appeals review both 
the Acree holding en bane and the district court decision that the 
Beaty children's case was justiciable.112 Iraq invoked the argument 
that under the EWSAA, the President had waived Iraq's sponsor of 
terrorism exception to the FSIA, thus restoring sovereign immunity to 
Iraq.113 The court of appeals denied Iraq's request to review the Acree 

103. 556 U.S. 848 (2009). 
104. Pub. L. No. 108-11, § 1503, 117 Stat. 559, 579 (2003). 
105. Republic of Iraq v. Beaty, 556 U.S. 848, 856 (2009). Section 1503 authorized 

the President to "make inapplicable with respect to Iraq section 620A of the Foreign 
Assistance Act of 1961 or any other provision of law that applies to countries that have 
supported terrorism .... " Emergency Wartime Supplemental Appropriations Act, Pub. 
L. No. 108-11, § 1503, 117 Stat. 559, 579 (2003) (emphasis added). 

106. Pub. L. No. 94-583, 90 Stat. 2891 (codified as amended in scattered sections of 
28 U.S.C.). 

107. See Beaty, 556 U.S. at 856 (explaining that, because the President used his 
authority in section 1503 of the EWSAA to make inapplicable "all" provisions of law 
captured by section 1503's second proviso, 28 U.S.C. § 1605(a)(7) became inapplicable to 
Iraq). The FSIA prohibits civil actions against other countries in American courts, sub
ject to certain exceptions. Foreign Sovereign Immunities Act of 1976, 28 U.S.C. § 1604. 
One such exception formerly removed a country's foreign immunity in any suit stem
ming from acts of terrorism when that country was designated as a sponsor of terror
ism. 28 U.S.C. § 1605(a)(7) (repealed 2008). 

108. Beaty, 556 U.S. at 854. 
109. Id. 
110. 370 F.3d 41 (D.C. Cir. 2004). 
111. Beaty, 556 U.S. at 854. 
112. Id. at 855. 
113. See id. (stating that, by challenging the court of appeals' holding in Acree, Iraq 

was arguing the President correctly exercised his authority under the EWSAA and 
waived Iraq's exception to sovereign immunity). 
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holding en bane and affirmed the district court's denial of Iraq's mo
tion to dismiss.114 Iraq petitioned the Supreme Court, which granted 
certiorari to determine whether Iraq remained subject to suit in Amer
ican courts.115 

The Supreme Court noted the case dispute concerned the second 
proviso of the EWSAA, which contained a principal clause with eight 
separate proviso clauses following afterwards.116 The EWSAA 
provisos generally granted the President authority to suspend laws 
involving Iraq.117 Iraq and the United States both read the second 
proviso's residual clause, any other provision of law, as sweeping in 
regards to 28 U.S.C. § 1605(a)(7)'s sponsor-of-terrorism exception to 
foreign immunity.118 The Supreme Court agreed; the expansive 
meaning of the word any, as in any provision of law, gave the Court no 
power to limit the provisions of law that the President could waive, 
including§ 1605(a)(7), which otherwise stripped sovereign immunity 
from Iraq.119 The Court explained that because the President opted to 
use his broad waiver power with respect to all provisions of law, his 
actions caused § 1605(a)(7) to become inapplicable to Iraq, essentially 
re-shielding the country from suits in American courts.120 

The Supreme Court acknowledged that in the EWSAA's legisla
tive history there was no reference to the FSIA, and perhaps Congress 
did not specifically consider the terrorism exception to sovereign im
munity when it passed the EWSAA.121 However, the Court noted that 
the value of a general residual clause, like any other provision of law, 
is that it acts as a catchall for matters not contemplated.122 Further
more, the Court mentioned that if Congress wanted to limit the Presi
dent's waiver authority to specific statutes, Congress could have 
expressly stated them individually.123 

114. Id. 
115. Id. 
116. Id. at 856. The principal clause and the second proviso read: "The President 

may suspend the application of any provision of the Iraq Sanctions Act of 1990 . . . 
Provided further, That the President may make inapplicable with respect to Iraq section 
620A of the Foreign Assistance Act of 1961 or any other provision oflaw that applies to 
countries that have supported terrorism .... " § 1503, 117 Stat. at 579. 

117. Beaty, 556 U.S. at 856. 
118. Id. Section 1605(a)(7) removed a country's foreign immunity in any suit stem

ming from acts of terrorism when that country was designated as a sponsor of terror
ism. Id. 

119. Id. (quoting Gonzales, 520 U.S. at 5). 
120. See id. at 851, 856 (providing that, because § 1605(a)(7) stripped immunity 

from a foreign state, waiving this provision would give it back immunity). 
121. Id. at 860 (quoting Acree v. Republic oflraq, 370 F.3d 41, 56 (D.C. Cir. 2004)). 
122. Id. 
123. Id. 
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B. Jentoft v. United States: The Federal Circuit Refused to Extend 
the FERES DOCTRINE TO DuAL-STATUS MILITARY 
TECHNICIANS 

In Jentoft v. United States, 124 the United States Court of Appeals 
for the Federal Circuit stated that Feres v. United States125 (the "Feres 
doctrine") does not bar dual-status military technicians ("DSTs") from 
adjudicating a discrimination claim against the federal government, 
even if based on actions incident to military service.126 In Jentoft, 
Heidi Jentoft ("Jentoft"), a former DST, filed her complaint against 
the government in July 2003 with the United States Court of Federal 
Claims ("Claims Court"), alleging an Equal Pay Act127 violation.128 In 
May 2001, pursuant to 32 U.S.C. § 709(b), Jentoft began working for 
the Georgia National Guard as a DST.129 This meant that, although 
she was a Major in the National Guard and a supervisory test pilot, 
she was also a federal civilian employee.130 In accepting the DST po
sition, Jentoft relied on promises made by another major and a colonel 
that she would receive a $10,000 bonus, along with other work-related 
benefits, if she took the job.131 Jentoft never received the promised 
benefits in spite of the fact that males received the benefits while 
working in considerably similar positions within the Georgia National 
Guard.132 J entoft, the sole female test pilot, was the only test pilot 
not to receive the bonus.133 

Among other claims, she specifically accused the government of 
depriving her rights pursuant to the Equal Pay Act by discriminating 
against her on the basis of sex.134 The Claims Court granted sum
mary judgment rejecting Jentoft's claim, reasoning that because the 
discriminatory actions on which she grounded her claim were incident 
to military service, her suit was non-justiciable.135 Specifically, the 
court decided that because her claim was military in nature, Jentoft 
could not maintain it since the Equal Pay Act only covers actions by 
civilians employed by military departments.136 

124. 450 F.3d 1342 (Fed. Cir. 2006). 
125. 340 U.S. 135 (1950). 
126. Jentoft v. United States, 450 F.3d 1342, 1349 (Fed. Cir. 2006); see also supra 

note 5. 
127. 29 u.s.c. §§ 206-262 (2012). 
128. Jentoft, 450 F.3d at 1343, 1344. 
129. Jentoft v. United States, 64 Fed. Cl. 549, 550-51 (2005). Section 709(b) de-

scribes National Guard Technicians. 32 U.S.C. § 709(b) (2012). 
130. Jentoft, 64 Fed. Cl. at 551. 
131. Id. 
132. Id. 
133. Id. 
134. Jentoft, 450 F.3d at 1344-45. 
135. Id. at 1345-46. 
136. Jentoft, 64 Fed. Cl. at 556. 
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Jentoft appealed to the Federal Circuit, arguing the Claims Court 
erroneously denied her Equal Pay Act claim by determining, for the 
purposes of her case, she was not a civilian employee.137 She cited 
language contained in 10 U.S.C. § 10216(a), which provided that a 
DST is a federal civilian employee, supporting her contention that as a 
civilian employee her claim was justiciable.138 The Federal Circuit 
agreed that the plain language of§ 10216(a) clearly established that 
Jentoft had a justiciable cause of action under the Equal Pay Act, and 
thus, the Claims Court erred when granting the government's motion 
for summary judgment.139 The language of§ 10216(a) declares that a 
DST is a civilian employee for the purposes of any provision of law .140 
Notably, the court remarked that no language in § 10216(a) limited 
the situations where a DST could be considered a federal civilian em
ployee.141 In the Federal Circuit's view, the broad and unambiguous 
language of§ 10216(a) evidenced Congress's intention to treat DSTs 
in the same fashion as other federal civilian employees, which in
cludes having a justiciable suit under the Equal Pay Act.142 

Although the Federal Circuit conceded the Feres doctrine, by it
self, might otherwise preclude courts from hearing a claim brought by 
a DST based on actions incident to military service, § 10216(a) was 
enacted after Feres .143 Therefore, the court expressed its obligation to 
grant priority to an act of congressional law over decisions that pre
ceded that law.144 Accordingly, the Federal Circuit vacated and re
manded the Claims Court's decision in regards to Jentoft's Equal Pay 
Act claim.145 

137. Jentoft, 450 F.3d at 1346. 
138. Id. The complete relevant portion of the statute reads, "For purposes of this 

section and any other provision of the law, a military technician (dual status) is a Fed
eral civilian employee .... " 10 U.S.C. § 10216(a)(l) (2012) (emphasis added). 

139. Jentoft, 450 F.3d at 1348-49. 
140. Id. at 1348. 
141. Id. 
142. See id. at 1349 (indicating that the Federal Circuit had no choice but to adjudi-

cate Jentoft's claim). 
143. Id. 
144. Id. 
145. Id. at 1350. 
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C. OTHER CIRCUITS APPLY THE FERES DOCTRINE TO DUAL-STATUS 
MILITARY TECHNICIANS, BARRING THEM FROM BRINGING 
SUITS UNDER TITLE VII 

1. The Fifth Circuit Played Down 10 U.S.C. § 10216(a): Dual
Status Military Technicians Have "Always" Been Civilian 
Employees 

In Walch v. Adjutant General's Department of Texas, 146 the 
United States Court of Appeals for the Fifth Circuit held that a dual
status military technician's claim under Title VII of the Civil Rights 
Act of 1964147 was non-justiciable under Feres v. United States148 (the 
"Feres doctrine"). 149 Graylon Walch, an African-American former Ma
jor in the Texas Air National Guard and a federal civilian technician, 
sued the Texas Adjutant General under Title VII, asserting race and 
sex discrimination.150 The United States District Court for the South
ern District of Texas dismissed Walch's claim as non-justiciable be
cause it was incident to his military service.151 On appeal, Walch 
argued Feres should not have applied because he was a dual-status 
National Guardsman and federal civilian technician, and the alleged 
discrimination occurred in his civilian capacity.152 

In its analysis of Walch's claim, the Fifth Circuit mentioned the 
United States Court of Appeals for the Federal Circuit's interpretation 
of 10 U.S.C. § 10216(a), a federal statute stating that a dual-status 
technician ("DST") is a federal civilian employee under any provision 
oflaw.153 The Fifth Circuit cautioned that the Federal Circuit's inter
pretation would effectively prevent the Feres doctrine from barring 
DSTs from suing the government under Title VII when a federal stat
ute exists that generally authorizes federal civilian employees to bring 
such a suit.154 

146. 533 F.3d 289 (5th Cir. 2008). 
147. Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42 U.S.C. §§ 2000e to 

2000e-17 (2012)). 
148. 340 U.S. 135 (1950). 
149. See Walch v. Adjutant Gen.'s Dep't of Tex., 533 F.3d 289, 291 (5th Cir. 2008) 

(providing an overview of the case). 
150. Walch, 533 F.3d at 291, 294. 
151. Id. at 292. The phrase incident to military service often refers to the Feres doc

trine. See id. at 295 ("[T]his Circuit applied the Feres doctrine to Section 1983 claims 
that are incident to military service .... "). 

152. Id. The Fifth Circuit, in an earlier case, found a Title VII suit by a civilian 
employee of the Texas Adjutant General's Department valid in spite of the Feres doc
trine. Id. at 297 (citing Meister v. Tex. Adjutant Gen.'s Dept., 223 F.3d 332, 333 (5th 
Cir. 2000)). 

153. Walch, 533 F.3d at 299. 
154. Id. at 300. 
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The Fifth Circuit's primary issue with Jentoft v. United States155 

was that, in the court's opinion, § 10216(a) did not present anything 
new in considering DSTs to be federal civilian employees.156 Accord
ing to the court, even the National Guard Technician Act of 1968157 
referred to DSTs as federal civilian employees.158 In the past the 
Fifth Circuit concluded Feres to be applicable because of DSTs' dual 
status and military command structure, irrespective of their civilian 
status.159 The Walch court remarked that personnel decisions are 
fundamental to the military structure; therefore, notwithstanding oc
casions when such decisions are potentially tainted with discrimina
tion under Title VII, those decisions are non-justiciable.160 The Fifth 
Circuit declared that the doctrinal revolution promoted by Jentoft had 
not been accepted by other circuits and decided Feres still applied to 
bar Walch's claim.161 

2. The Ninth Circuit Rushed to Legislative History: 10 U.S.C. 
§ 10216(a)'s Enactment Eliminated "Inconsistencies" in 
Referring to Dual-Status Military Technicians 

In Zuress v. Donley,162 the United States Court of Appeals for the 
Ninth Circuit concluded the 1997 amendments to 10 U.S.C. § 10216(a) 
did not displace the intra-military immunity doctrine, which 
originated in Feres v. United States163 (the "Feres doctrine").164 In 
Zuress, former Air Force Reserve Technician, Lisa Zuress, was a dual
status military technician ("DST") and sued the Secretary of the Air 
Force in the United States District Court for the District of Arizona, 
citing Title VII of the Civil Rights Act of 1964165 and alleging that the 
Air Force had violated her rights therefrom.166 The district court dis
missed Zuress's complaint for lack of subject-matter jurisdiction.167 
On appeal, Zuress admitted that under the Ninth Circuit's opinion in 
Mier v. Owens,168 the personnel actions she challenged were inte
grally related to the unique structure of the military and, therefore, 

155. 450 F.3d 1342 (Fed. Cir. 2006). 
156. Walch, 533 F.3d at 299. 
157. 32 u.s.c. § 709 (2012). 
158. Walch, 533 F.3d at 300. 
159. Id. 
160. Id. at 301. 
161. Id. at 300, 304. 
162. 606 F.3d 1249 (9th Cir. 2010). 
163. 340 U.S. 135 (1950). 
164. Zuress v. Donley, 606 F.3d 1249, 1250 (9th Cir. 2010). 
165. Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42 U.S.C. §§ 2000e to 

2000e-17 (2012)). 
166. Zuress, 606 F.3d at 1250, 1252. 
167. Id. at 1252. 
168. 57 F.3d 747 (9th Cir. 1995). 
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appeared non-justiciable at first glance.169 In spite of this, she argued 
that the 1997 amendments to§ 10216(a) undermined Mier, a case the 
Ninth Circuit decided before the enactment of§ 10216(a).170 Notably, 
she pointed to the words any other provision of law and asserted that 
the plain language indicated congressional intent to treat DSTs as 
federal civilian employees under Title VII.171 

The Ninth Circuit acknowledged that in Jentoft v. United 
States172 the United States Court of Appeals for the Federal Circuit 
shared Zuress's view that§ 10216(a) does not limit a DST from quali
fying as a federal civilian employee.173 Regardless, the Ninth Circuit 
rejected Zuress's approach and suggested that overriding the Feres 
doctrine would require a clear statement from Congress-a statement 
the court determined was absent in§ 10216(a).174 Instead, the court 
adopted the Fifth Circuit's reasoning because DSTs had been consid
ered federal civilian employees long before§ 10216(a).175 

The Ninth Circuit looked to the legislative history of§ 10216(a) to 
confirm that Congress did not intend to use the 1997 amendments as 
a vehicle to trump established case law governing intra-military im
munity.176 According to the court, Congress used the phrase any pro
vision of law to remove inconsistencies in the nomenclature referring 
to DSTs.177 The Ninth Circuit cited a United States House of Repre
sentatives Report, which suggested that because the various uses of 
military technician were not consistent, Congress enacted § 10216(a) 
to affirmatively define DSTs as federal civilian employees .178 Further-

169. Zuress, 606 F.3d at 1254. 
170. Id. The 1997 amendments to§ 10216(a) incorporated, "For the purposes of this 

section and any other provision of law, a military technician (dual status) is a Federal 
civilian employee." National Defense Authorization Act for Fiscal Year 1998, Pub. L. 
No. 105-85, § 522, 111 Stat. 1629, 1734 (1997) (amending 10 U.S.C. § 10216(a)). 

171. Zuress, 606 F.3d at 1254. 
172. 450 F.3d 1342 (Fed. Cir. 2006). 
173. Zuress, 606 F.3d at 1254. In Jentoft, the Federal Circuit adopted the plain 

language of§ 10216(a) in the context of the Equal Pay Act of 1963, 29 U.S.C. §§ 206-262 
(2012). Zuress, 606 F.3d at 1254. Subsection (d) of§ 206 is entitled "Prohibition of sex 
discrimination." 29 U.S.C. § 206 (2012). 

174. Id. 
175. Id. (citing Walch v. Adjutant Gen.'s Dep't of Tex., 553 F.3d 289, 299 (5th Cir. 

2008)) (referring to Walch as a case in which the Fifth Circuit held a DST's Title VII 
discrimination suit was barred under the Feres doctrine). 

176. Id. at 1255. 
177. Id. 
178. Id. at 1255 (citing H.R. REP. No. 105-132, at 358 (1997) (Conf. Rep.)). The 

House report stated: 
[Section 10216(a)] would remove the inconsistencies by defining a military 
technician (dual status) as a federal civilian employee who is hired in accord 
with titles 5 or 32, United States Code, and who, as a condition offederal civil
ian employment, must maintain military membership in the selected reserve, 
and who also must be assigned to a position as a technician in the administra
tion and training of the selected reserve, or to a position in the maintenance 
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more, the court examined the legislative history to highlight congres
sional silence in regards to Title VII. 179 Therefore, the Ninth Circuit 
decided that§ 10216(a) distinguished ordinary technicians from DSTs 
but did not create a new cause of action for DSTs.180 

3. The Sixth Circuit Scapegoated the EEOC: 29 C.F.R. Section 
1614.103(d)(l)'s Reference to Uniformed Members Is 
Inclusive of Dual-Status Military Technicians 

In Bowers v. Wynne, 181 the United States Court of Appeals for the 
Sixth Circuit reasoned that Feres v. United States182 (the "Feres doc
trine") barred the claim of an Army Reserve Technician ("ART"), 
which was brought pursuant to Title VII of the Civil Rights Act of 
1964183 against the government.184 The Sixth Circuit concluded that, 
like National Guard technicians, ART positions are irreducibly mili
tary in nature.185 In Bowers, Jaimi Bowers, an ART, sued the Secre
tary of the Air Force, Michael Wynne, in the United States District 
Court for the Northern District of Ohio, alleging gender discrimina
tion under Title VII.186 Relying on the Feres doctrine, the district 
court granted the Secretary's motion to dismiss for lack of subject
matter jurisdiction.187 The district court explained its decision was 
controlled by Fisher v. Peters,188 a Sixth Circuit case where the court 
affirmed a grant of summary judgment against a National Guard 
technician who sued her supervisors under a Title VII discrimination 
claim.189 The Fisher court held that the position of National Guard 
technician is irreducibly military in nature, so the district court in 
Bowers accordingly barred the ART's claim.190 

Although both National Guard technicians and ARTs are consid
ered dual-status military technicians ("DSTs"), on appeal Bowers con
tended that ARTs are distinguishable from National Guard 
technicians, because ARTs do not have to wear uniforms while en-

and repair of supplies or equipment issued to the selective reserve or armed 
forces. 

H.R. REP. No. 105-132, at 358. 
179. Zuress, 606 F.3d at 1255. 
180. Id. 
181. 615 F.3d 455 (6th Cir. 2010). 
182. 340 U.S. 135 (1950). 
183. Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42 U.S.C. §§ 2000e to 

2000e-17 (2012)). 
184. Bowers v. Wynne, 615 F.3d 455, 468 (6th Cir. 2010) (majority opinion); Bowers, 

615 F.3d at 468 (Rogers, J., concurring). 
185. Bowers, 615 F.3d at 468 (majority opinion). 
186. Id. at 456-57. 
187. Id. 
188. 249 F.3d 433 (6th Cir. 2001). 
189. Bowers, 615 F.3d at 460. 
190. Id. at 460, 468. 
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gaged in their civilian duties. 191 Bowers argued that this distinction 
is important because the Equal Employment Opportunity Commission 
("EEOC") regulations implementing Title VII expressly exclude uni
formed members in military departments from seeking relief under Ti
tle VII. 192 This distinction, the Sixth Circuit opined, did not 
materially diminish the irreducibly military nature of ARTs.193 In 
their capacity as members of the reserves, the Sixth Circuit deemed 
ARTs as indisputably uniformed members of the military.194 The 
Sixth Circuit reasoned that instead of interpreting the EEOC regula
tions to refer to an individual's state of dress, it interprets them to 
refer to the nature of the position.195 The court affirmed the district 
court's conclusion that ARTs are not materially different from Na
tional Guard technicians and applied the Feres doctrine to bar Bowers' 
Title VII claim.196 

D. EMERSON ELECTRIC Co. v. SCHLESINGER: THE EIGHTH CIRCUIT 
REAFFIRMED THAT THE EEOC HAs PROCEDURAL BUT NOT 
SUBSTANTIVE RULEMAKING AUTHORITY WHEN ISSUING 
REGULATIONS PvRsuANT TO TITLE VII 

In Emerson Electric Co. v. Schlesinger, 197 the United States Court 
of Appeals for the Eighth Circuit held that an interagency Memoran
dum of Understanding ("MU") was procedural in nature, and thus, 
validly within the rulemaking authority of the Equal Employment Op
portunity Commission ("EEOC").198 Two government contractors, 
Emerson Electric Company and McDonnell Douglas Corporation (col
lectively, the "Contractors") sued the EEOC and the Office of Federal 
Contract Compliance Programs ("OFCCP") in the United States Dis
trict Court for the Eastern Division of Missouri, seeking declaratory 

191. See id. at 463-65 (describing ARTs and Bowers' arguments). 
192. Id. at 465. The EEOC regulation provides: "[Title VII] does not apply to: (1) 

Uniformed members of the military departments .... " 29 C.F.R. § 1614.103(d)(l) 
(2012). 

193. Bowers, 615 F.3d at 465. 
194. Id. (citing Roper v. Dep't of the Army, 832 F.2d 247, 248 (2d. Cir. 1987)). 
195. Id. 
196. Id. at 468; id. (Rogers, J., concurring). 
197. 609 F.2d 898 (8th Cir. 1979). 
198. Emerson Elec. Co. v. Schlesinger, 609 F.2d 898, 904 (8th Cir. 1979). The EEOC 

derives its rulemaking power from Title VII of the Civil Rights Act of 1964, 42 U.S.C. 
§§ 2000e to 2000e-17 (2012), which provides, "The [EEOC] shall have authority from 
time to time to issue, amend, or rescind suitable procedural regulations to carry out the 
provisions of this subchapter." Emerson, 609 F.2d at 902 (quoting the Civil Rights Act 
of 1964, Pub. L. No. 88-352, § 713(a), 78 Stat. 241,265 (codified as amended at42 U.S.C. 
§ 2000e-12(a) (2012))). 
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and injunctive relief based on the alleged invalidity of an MU between 
the EEOC and the OFCCP.199 

At the time, regulations promulgated by the OFCCP were in place 
requiring the Contractors to submit certain reports, including annual 
affirmative action programs to a compliance agency designated by the 
OFCCP.200 Additionally, the Contractors were mandated to file Em
ployer Information ("EEO-1 ") reports with both the EEOC and a des
ignated compliance agency. 201 The MU in dispute basically provided 
that the EEOC and OFCCP were to share reports and supporting doc
uments that were related to the compliance agency's analyses of the 
Contractors' policies.202 The Contractors challenged the MU, alleg
ing, among other things, that the MU was a substantive regulation 
and, therefore, beyond the rulemaking authority of the EEOC and 
OFCCP.203 Ultimately, however, the district court granted summary 
judgment to the defendant agencies, denying declaratory relief and in
junctive relief to the Contractors and upholding the validity of the 
Mu.204 

On appeal, the Eighth Circuit noted that the overriding issue was 
whether the OFCCP and the EEOC had the authority to enter into the 
MU with each other.205 The appellate court followed the district 
court's lead by declaring that whether the agencies had the authority 
depended on if the MU was characterized as a substantive or procedu
ral rule.206 Determining that the OFCCP, as the representative of the 
Secretary of Labor, had broad authority, the Eighth Circuit moved its 
attention to the EEOC.207 As the court explained, the EEOC obtains 
its rulemaking authority from Title VII of the Civil Rights Act of 
1964, 208 which confers express authority with respect to procedural 
regulations only.209 The Eighth Circuit then cited the United States 
Supreme Court, which interprets Title VII to prohibit the EEOC from 

199. McDonnell Douglas Corp. v. Marshall, 465 F. Supp. 22, 22, 24 (E.D. Mo. 1978), 
affd sub nom. Emerson Elec. Co. v. Schlesinger, 609 F.2d 898 (8th Cir. 1979). 

200. Emerson, 609 F.2d at 901. 
201. Id. 
202. Id. 
203. Id. 
204. McDonnell, 465 F. Supp. at 29. The district court rejected the Contractors' as-

sertion that the MU was a substantive rule. Id. at 26. 
205. Emerson, 609 F.2d at 902. 
206. Id. at 901-02. 
207. Id. 
208. Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42 U.S.C. §§ 2000e to 

2000e-17 (2012)). 
209. Emerson, 609 F.2d at 902. "The [EEOC] shall have authority from time to time 

to issue, amend, or rescind suitable procedural regulations to carry out the provisions of 
this subchapter." 42 U.S.C. § 2000e-12(a). 
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issuing substantive regulations.210 A substantive rule is one that af
fects individual obligations and rights.211 Because only the trans
ferred information in the MU would harm the Contractors if it was 
disclosed to the public, and because the terms of the MU itself guarded 
against public disclosure, the Eighth Circuit held that the issuance of 
the MU was not substantive, but procedural in nature and, therefore, 
not beyond the EEOC's rulemaking authority.212 

IV. ANALYSIS 

In Wetherill v. Geren,213 the United States Court of Appeals for 
the Eighth Circuit erred by concluding that Feres v. United States214 

(the "Feres doctrine") barred a dual-status military technician ("DST") 
from bringing a civil action under Title VII of the Civil Rights Act of 
1964215 against the government.216 In Wetherill, Nancy Wetherill 
(''Wetherill"), a female Japanese-American DST in the South Dakota 
National Guard sued the Secretary of Army, the Army National 
Guard, two generals, and the South Dakota National Guard (collec
tively, "the Guard Defendants") in the United States District Court for 
the District of South Dakota, alleging national origin and sex discrimi
nation in connection with the revocation of her Mandatory Retirement 
Date ("MRD") waiver.217 The district court granted the Guard De
fendants' motions to dismiss, holding that Wetherill's Title VII claim 
was non-justiciable under the Feres doctrine.218 The Eighth Circuit 
affirmed, concluding that Feres applies to DSTs, irrespective of 10 
U.S.C. § 10216(a), which classifies DSTs as federal civilian employees 

210. Emerson, 609 F.2d at 902 (citing Gen. Elec. Co. v. Gilbert, 429 U.S. 125, 141 
(1976)). 

211. Id. (citing Chrysler Corp. v. Brown, 441 U.S. 281, 302 (1979); Morton v. Ruiz, 
415 U.S. 199, 232 (1974); Lewis-Mota v. Sec'y of Labor, 469 F.2d 478, 482 (2d Cir. 
1972)). 

212. Id. at 902, 904. 
213. 616 F.3d 789 (8th Cir. 2010). 
214. 340 U.S. 135 (1950). 
215. Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42 U.S.C. §§ 2000e to 

2000e-17 (2012)). The amended Title VII states, "All personnel actions affecting em
ployees . . . in military departments . . . shall be made free from any discrimination 
based on race, color, religion, sex, or national origin." Equal Employment Opportunity 
Act of 1972, Pub. L. No. 92-261, § 717, 86 Stat. 103, 111 (codified as amended at 42 
U.S.C. § 2000e-16(a)). 

216. See Wetherill v. Geren, 616 F.3d 789, 798 (8th Cir. 2010) (explaining that, theo
retically, a DST could suffer an injury unrelated to military service, allowing the DST to 
maintain a justiciable suit within the Eighth Circuit against the government under Ti
tle VII, but indicating that Wetherill did not suffer such an injury). 

217. Wetherill, 616 F.3d at 791-92. A revocation of Wetherill's MRD would have 
forced her to retire from her civilian technician position prematurely, disqualifying her 
from a full retirement annuity under the Civil Service Retirement System. Id. at 791. 

218. Id. at 792. 
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under any provision of law.219 Although the Eighth Circuit admitted 
that Title VII extends its protection to civilian employees of military 
departments, it nonetheless affirmed the district court's ruling, rea
soning that the Feres doctrine renders a complaint non-justiciable 
when the alleged injuries arise from or occur through activity incident 
to military service. 220 

First, this Analysis will argue that the Federal Circuit appropri
ately applied the plain meaning of§ 10216(a) in holding that DSTs are 
federal civilian employees under any provision of law, because the 
United States Supreme Court has specifically stated that the term 
any is expansive and clear, and should be interpreted by its straight
forward meaning.221 Next, this Analysis will illustrate that because 
DSTs are considered civilians, the Federal Circuit correctly held that 
the Feres doctrine cannot preclude them from bringing a suit when 
civilian employees have a statutory right to do so.222 Then, this Anal
ysis will contend that the Eighth Circuit erred by applying Feres to 
bar Title VII claims by DSTs, because Title VII grants federal civilian 
employees the power to sue for employment discrimination within the 
military.223 Finally, this Analysis will show that regardless of 29 
C.F.R. section 1614.103(d)(l), the Equal Employment Opportunities 
Committee ("EEOC") cannot strip DSTs of this right to sue under Title 
VII, because the EEOC only has procedural regulatory authority over 
Title VII and removing DSTs' statutory right to sue is clearly 
substantive. 224 

A. THE FEDERAL CIRCUIT APPROPRIATELY HELD THAT DUAL-STATUS 

MILITARY TECHNICIANS ARE FEDERAL CIVILIAN 

EMPLOYEES UNDER ANY PROVISION OF LAw 

In Jentoft v. United States,225 the United States Court of Appeals 
for the Federal Circuit correctly determined that for the purposes of 
any provision of law, dual-status technicians ("DSTs") are considered 
federal civilian employees.226 In Jentoft, the Federal Circuit specifi
cally referenced 10 U.S.C. § 10216(a), which notably contains no lan-

219. Id. at 799. "For purposes of this section and any other provision oflaw, a mili
tary technician (dual status) is a Federal civilian employee .... " 10 U.S.C. § 10216(a) 
(2012). 

220. Wetherill, 616 F.3d at 798-99. 
221. See infra notes 225-42 and accompanying text. 
222. See infra notes 243-58 and accompanying text. 
223. See infra notes 259-79 and accompanying text. 
224. See infra notes 280-310 and accompanying text. "[Title VII] does not apply to: 

(1) Uniformed members of the military departments .... " 29 C.F.R. § 1614.103(d)(l) 
(2012). 

225. 450 F.3d 1342 (Fed. Cir. 2006). 
226. Jentoft v. United States, 450 F.3d 1342, 1348 (Fed. Cir. 2006). 
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guage limiting the situations where a DST can be deemed a federal 
civilian employee.227 The court, therefore, followed the plain lan
guage of§ 10216(a) in granting the plaintiff DST the right to sue 
under the Equal Pay Act228 because the statute extends such right to 
civilian employees.229 However, the court would have allowed the 
plaintiff to sue under any provision of law where federal civilian em
ployees are extended such right. 230 

The Federal Circuit shares the same view as the United State Su
preme Court in interpreting the phrase any provision of law as not 
limiting the classes of law it includes.231 The word any in the utter
ance any provision of law has an expansive meaning.232 When Con
gress does not add limiting language to the term any, it must be read 
to mean all.233 Thus, when the Federal Circuit in Jentoft read 
§ 10216(a)'s federal civilian employee under any provision of law lan
guage as broad and unambiguous, the court was also correct in hold
ing that Congress professed its intention to treat DSTs in the same 
manner as other civilian federal employees under all laws.234 

Although some circuit courts refuse to extend the meaning of 
§ 10216(a) to DSTs due to the statute's legislative history, this ap-

227. Jentoft, 450 F.3d at 1348. "For purposes of this section and any other provision 
oflaw, a military technician (dual status) is a Federal civilian employee .... " 10 U.S.C. 
§ l0216(a) (2012). 

228. Pub. L. No. 88-38, 77 Stat. 56 (codified as amended at 29 U.S.C. § 206 (2012)). 
229. Jentoft, 450 F.3d at 1348-49. "No employer having employees subject to any 

provisions of this section shall discriminate, within any establishment in which such 
employees are employed, between employees on the basis of sex .... " Equal Pay Act of 
1963 § 3, 77 Stat. at 56. 

230. See Jentoft, 450 F.3d at 1348-49 (demonstrating that by following the plain 
language of § 10216 there were no situations where a DST could not be considered a 
federal civilian employee, thus indicating if a statute granted civilians the right to sue, 
DSTs would be extended the same right). In this case, the statute in play was the Equal 
Pay Act. Id. at 1349. "Congress articulated its intention that [DSTs] be treated in the 
same manner as other federal civilian employees, including having rights under the 
Equal Pay Act." Id. 

231. Compare Republic of Iraq v. Beaty, 556 U.S. 848, 856 (2009) (explaining that 
the President is not limited in the class of provisions of law he may waive under the 
language any provision of law) (citing United States v. Gonzales, 520 U.S. 1, 5 (1997)), 
with Jentoft, 450 F.3d at 1348 (stating that the context in which DSTs can be considered 
federal civilian employees is not limited by any language in § 10216(a), which encom
passes the phrase any provision of law). 

232. Beaty, 556 U.S. at 856 (citing Gonzales, 520 U.S. at 5). 
233. See Gonzales, 520 U.S. at 5 (interpreting the phrase any other term of imprison

ment to mean all terms of imprisonment because Congress did not limit the breadth of 
the word any). 

234. Compare Gonzales, 520 U.S. at 5 (stating any other provision of law is expan
sive), with Jentoft, 450 F.3d at 1349 (mentioning that the language of§ 10216(a), any 
other provision of law, is broad and unambiguous, thus following the interpretation of 
that phrase set forth by the Supreme Court). 
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proach is incorrect.235 The Supreme Court in United States v. Gonza
les236 declared that when statutory command is clear, it is 
unnecessary to resort to the legislative history.237 In fact, the legisla
tive history can create more confusion than clarity.238 In Gonzales, the 
Supreme Court held that the phrase any term of imprisonment was 
straightforward enough so as not to require delving into the statute's 
legislative history.239 The word any was read naturally to mean all 
and, thus, there was no room left to speculate about congressional in
tent.240 In Jentofi, the Federal Circuit interpreted the word any the 
same way as the Supreme Court, so the circuit court was correct in 
ignoring the legislative history of§ 10216(a).241 Therefore, since the 
term any is straightforward and expansive, the Federal Circuit appro
priately held that DSTs are federal civilian employees under any pro
vision oflaw.242 

B. THE FEDERAL CIRCUIT w AS CORRECT IN FINDING THAT THE 

FERES DOCTRINE DOES NOT PRECLUDE DUAL-STATUS MILITARY 

TECHNICIANS FROM BRINGING A CIVIL ACTION WHEN CIVILIAN 

EMPLOYEES GENERALLY HAVE A STATUTORY RIGHT To Do So 

In Jentofi v. United States,243 the United States Court of Appeals 
for the Federal Circuit correctly held that notwithstanding Feres v. 
United States244 (the "Feres doctrine"), dual-status military techni
cians (DSTs) may bring a civil action any time civilians are granted a 

235. Compare, e.g., Gonzales, 520 U.S. at 5-6 (interpreting the word any in any term 
of imprisonment by reasoning that "[g]iven the straightforward statutory command, 
there is no reason to resort to legislative history"), and Jentoft, 450 F.3d at 1349 (indi
cating that the language any provision of law is straightforward), with Zuress v. Donley, 
606 F.3d 1249, 1255 (9th Cir. 2010) (looking to the legislative history of§ 10216(a) and 
deciding the language any provision of law did not give DSTs the right to bring suit 
against the government). 

236. 520 U.S. 1 (1997). 
237. Gonzales, 520 U.S. at 6 (citing Conn. Nat'l Bank v. Germain, 503 U.S. 249, 254 

(1992)). 
238. See id. (demonstrating one instance when the legislative history "muddi[ed] the 

waters"). 
239. Id. at 5, 6. 
240. Id. at 5, 9. 
241. Compare Ratzlafv. United States, 510 U.S. 135, 147-48 (1994) ("There are, we 

recognize, contrary indications in the statute's legislative history. But we do not resort 
to legislative history to cloud a statutory text that is clear."), with Jentoft, 450 F.3d at 
1349 (illustrating that, because the Federal Circuit interpreted § 10216(a) by its plain 
and broad meaning, the court did not mention the legislative history). 

242. Compare Gonzales, 520 U.S. at 5-6 (stating that the word any means all), with 
Jentoft, 450 F.3d at 1349 (providing that any provision of law is non-restricting). 

243. 450 F.3d 1342 (Fed. Cir. 2006). 
244. 340 U.S. 135 (1950). 
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statutory right to do so.245 In Jentoft, the Federal Circuit concluded 
that a DST's Equal Pay Act246 claim against the government was jus
ticiable even though the Feres doctrine ordinarily precludes courts 
from adjudicating such suits by servicemen stemming from acts inci
dent to military service.247 The court reasoned that 10 U.S.C. 
§ 10216(a) confers civilian status on DSTs under any and all laws, as 
well as being enacted after the Feres doctrine, so priority had to be 
awarded to the congressional enactment over a judicially created doc
trine that preceded it.248 Therefore because DSTs are civilians under 
any and all laws, the Federal Circuit appropriately held that DSTs are 
not brought within the ambit of Feres, which applies to servicemen.249 

In a wholly inconsistent approach, the United States Court of Ap
peals for the Fifth Circuit maintained that the Feres doctrine applies 
to DSTs, but this approach failed to account for the merits behind the 
Federal Circuit's stance.250 In Walch v. Adjutant General's Depart
ment of Texas,251 the Fifth Circuit stated that its main concern with 
the Federal Circuit's excepting of DSTs from the Feres doctrine was 
that even before the 1997 amendments to§ 10216(a), DSTs were al
ready considered civilian.252 In the Fifth Circuit's opinion, this would 
mean that§ 10216(a) did not destroy Feres's applicability because the 
Fifth Circuit viewed the crux of the Federal Circuit's position as DSTs 
not being considered federal civilian employees prior to § 10216(a)'s 
enactment.253 However, in 1997 Congress added the phrase any pro
vision of law preceding the portion that confers upon DSTs civilian 

245. See Jentoft v. United States, 450 F.3d 1342, 1349 (Fed. Cir. 2006) (determining 
that DSTs may sue the government under the Equal Pay Act of 1963, 29 U.S.C. § 206 
(2012), which extends such right to civilians, because 10 U.S.C. § 10216(a) (2012) con
fers civilian status on DSTs and was enacted after Feres). Under the Federal Circuit's 
reasoning, any statute which grants civilians the right to sue would extend to DSTs. 
See Jentoft, 450 F.3d at 1349 (explaining the Equal Pay Act is one provision of law 
included in the language any provision of law under which DSTs may bring suit against 
the government as federal civilian employees). 

246. Pub. L. No. 88-38, 77 Stat. 56 (1963) (codified as amended at 29 U.S.C. § 206 
(2012)). 

247. Jentoft, 450 F.3d at 1349. 
248. Compare United States v. Gonzales, 520 U.S. 1, 5 (1997) (describing that any 

means all), with Jentoft, 450 F.3d at 1349 (noting that the judicially created Feres doc
trine preceded § 10216(a)'s enactment, so the latter congressional act should take 
precedence). 

249. Jentoft, 450 F.3d at 1349; cf Wetherill, 616 F.3d at 793 (providing that Feres 
applies to "servicemen"). 

250. See infra notes 251-58 and accompanying text. 
251. 533 F.3d 289 (5th Cir. 2008). 
252. Walch v. Adjutant Gen.'s Dep't of Tex., 533 F.3d 289, 299 (5th Cir. 2008). 
253. See Walch, 533 F.3d at 299-300 (noting that the Jentoft court used the federal 

civilian employee language of§ 10216(a) in altering the Feres doctrine's applicability to 
DSTs, but mentioning that a 1968 statute had already referred to DSTs as federal civil
ian employees). 
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status.254 Thus, the importance of§ 10216(a) rests on the fact that, 
before 1996, DSTs might have been considered civilian employees, but 
not until the 1997 Amendments did Congress tender them such status 
under any provision of law.255 

The Federal Circuit mentioned in Jentoft that, because Congress 
enacted § 10216(a) after the judicially created Feres doctrine, the stat
ute takes priority over Feres.256 Thus, the court determined that, be
cause § 10216(a) granted DSTs civilian status and the Equal Pay Act 
generally permits federal civilian employees to bring suit against the 
government, DSTs' Equal Pay Act claims could be adjudicated, not
withstanding Feres.251 Through this line of reasoning, the Federal 
Circuit concluded that DSTs' right to sue the government extends to 
all statutes that generally grant federal civilian employees such a 
right.25s 

C. THE EIGHTH CIRCUIT ERRED BY DECLINING TO FOLLOW THE 
FEDERAL CIRCUIT'S DECISION THAT 10 U.S.C. § 10216(A) 
REMOVED THE FERES DOCTRINE'S BAR OVER TITLE 
VII SuITs BY DSTs. 

In Wetherill v. Geren,259 the United States Court of Appeals for 
the Eighth Circuit erred by concluding that under Feres v. United 
States260 (the "Feres doctrine"), dual-status military technicians 
(DSTs) are precluded from bringing a civil action pursuant to Title VII 
of the Civil Rights Act of 1964261 when their claim arises from or is 
incident to military service.262 In Wetherill, the Eighth Circuit de
clined to follow the United States Court of Appeals for the Federal 

254. Compare Pub. L. No. 105-85, § 522, 111 Stat. 1629, 1734 (codified as amended 
at 10 U.S.C. § 10216(a) (2012)) (beginning with "[f]or purposes of this section and any 
other provision of law, a military technician (dual status) is a Federal civilian employee" 
(emphasis added)), with Pub. L. No. 104-201, § 1214, 110 Stat. 2422, 2695 (codified at 10 
U.S.C. § 10216(a) (1996) (amended 1997)) (beginning with "[m]ilitary technicians are 
Federal civilian employees" and failing to mention any provision of law). 

255. See Jentoft, 450 F.3d at 1348-49 (focusing on the phrase any provision of law in 
deciding that DSTs have a justiciable claim under the Equal Pay Act). Compare Pub. L. 
No. 105-85, § 522, 111 Stat. at 1734 (beginning with "[f]or purposes of this section and 
any other provision of law, a military technician (dual status) is a Federal civilian em
ployee"), with Pub. L. No. 104-201, § 1214, 110 Stat. at 2695 (beginning with "[m]ilitary 
technicians are Federal civilian employees" and failing to mention any provision of law). 

256. Jentoft, 450 F.3d at 1349. 
257. Id. at 1349. 
258. See id. (indicating that since Congress intended DSTs to be treated in the same 

way as other federal civilian employees, notwithstanding the Feres doctrine, the Federal 
Court's analysis would apply to any, meaning all, laws). 

259. 616 F.3d 789 (8th Cir. 2010). 
260. 340 U.S. 135 (1950). 
261. Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42 U.S.C. §§ 2000e to 

2000e-l 7 (2012)). 
262. Wetherill v. Geren, 616 F.3d 789, 798-99 (8th Cir. 2010). 
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Circuit's interpretation of 10 U.S.C. § 10216(a), which granted federal
civilian employee status upon DSTs in connection with any law. 2 63

Refusing to abandon the application of Feres to DSTs' claims inci-
dent-to-military service, the Eighth Circuit declined to adopt the Fed-
eral Circuit's approach. 264 Its first concern came in light of the Fifth
Circuit's opinion in Walch v. Adjutant General's Department of
Texas,265 which provided that the 1997 amendments altered nothing,
as DSTs were already considered federal civilian employees. 266 The
Eighth Circuit deferred to the Fifth Circuit's analysis and also claimed
the language of § 10216(a) was nothing new, thereby reinforcing
Feres's grip over DSTs' incident-to-military service claims.267

After addressing the Fifth Circuit's position that § 10216(a) added
nothing new, the Eighth Circuit turned its focus to the United States
Court of Appeals for the Ninth Circuit's discussion of the statute's his-
tory.268 In Zuress v. Donley,269 the Ninth Circuit pointed to the legis-
lative history of § 10216(a) to suggest that Congress's reference to
DSTs as federal civilian employees under any provision of law was
merely used to eliminate inconsistencies in the terminology referring
to DSTs, and not to remove Feres's preclusion of DSTs' Title VII
suits. 2 7 0 Contrary to the Federal Circuit, the Ninth Circuit found
§ 10216(a) ambiguous, which is why it initially reviewed the legisla-
tive history.271 The Ninth Circuit stated that because § 10216(a) did
not mention Title VII in its legislative history, Congress did not mean
to give such substantive effect to the phrase any provision of law.2 7 2

However, in Republic of Iraq v. Beaty,273 the United States Su-
preme Court interpreted this exact phrase differently, mentioning
that as a generally-worded residual clause, it serves as a catchall pro-

263. See Jentoft v. United States, 450 F.3d 1342, 1348-49 (Fed. Cir. 2006) (stating
that under the broad, unambiguous language of any provision of law, DSTs are to be
treated in the same respect as other federal civilian employees).

264. See Wetherill, 616 F.3d at 796 (stating the United States Courts of Appeals for
the Fifth and Ninth Circuit's approaches were more persuasive than the Federal Cir-
cuit's approach in Jentoft).

265. 533 F.3d 289 (5th Cir. 2008).
266. Wetherill, 616 F.3d at 795.
267. See Wetherill, 616 F.3d at 795-97 (pointing to the Fifth Circuit's analysis that

the language of § 10216(a) is nothing new).
268. See id. at 795-96 (agreeing with the Ninth Circuit's discussion of legislative

history for its continued application of the Feres doctrine to DSTs).
269. 606 F.3d 1249 (9th Cir. 2010).
270. Zuress v. Donley, 606 F.3d 1249, 1250, 1255 (9th Cir. 2010).
271. Compare Zuress, 606 F.3d at 1255 (noting § 10216(a)'s ambiguity constituted

permission to look at the statute's legislative history), with Jentoft, 450 F.3d at 1349
(highlighting the "broad and unambiguous language contained in § 10216(a)").

272. Zuress, 606 F.3d at 1255.
273. 556 U.S. 848 (2009).
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vision for scenarios not specifically contemplated. 274 Essentially, any
matters not specifically mentioned in a statute's language or legisla-
tive history is still accounted for in a residual clause such as any pro-
vision of law.2 7 5 The fact that the legislative history relating to
§ 10216(a) did not specifically mention Title VII did not lessen the sig-
nificance of the phrase any provision of law; it grants DSTs federal
civilian status under any and all laws, which includes the ability to
sue under Title VII.276

The Eighth Circuit conceded that Title VII applies to civilian em-
ployees of military departments. 277 The Wetherill court failed in not
following the Federal Circuit's analysis in Jentoft, which decided that
DSTs are federal civilian employees under any provision of law.278

Notwithstanding the Feres doctrine, a court must adjudicate a DSTs'
claims when a statute grants general civilians a right to bring the
same claims, even if the claims arise from or are incident to military
service. 2 79

D. THE EEOC OVERSTEPPED ITS AUTHORITY BY ENGAGING IN

SUBSTANTIVE RULEMAKING WITH 29 C.F.R. SECTION 1614.103 TO
AFFECT A PER SE BAR ON DUAL-STATUS MILITARY TECHNICIANS'
TITLE VII SUITS

So far, this Analysis has shown that in Wetherill v. Geren,28 0 the
United States Court of Appeals for the Eighth Circuit erred by refus-
ing to apply the plain meaning of 10 U.S.C. § 10216(a) to adjudicate
the employment-related discrimination suit of a dual-status military

274. Compare Republic of Iraq v. Beaty, 556 U.S. 848, 856, 860 (2009) (showing the
Supreme Court's interpretation of the phrase any provision of law as a residual clause),
with Zuress 606 F.3d at 1255 (providing the Ninth Circuit's interpretation that because
§ 10216(a)'s legislative history did not mention Title VII, the phrase any provision of
law does not include Title VII).

275. See Beaty, 556 U.S. at 860 (noting that matters not specifically contemplated
are included under the statute's reach, unless Congress enumerates specific limits).

276. Compare 10 U.S.C. § 10216(a) (2012) (stating that, "[flor purposes of this sec-
tion and any other provision of law, a military technician (dual status) is a Federal
civilian employee" and not limiting any provision of law to exclude Title VII in any way),
with Beaty, 556 U.S. at 860 (stating that the residual catchall, any provision of law,
includes all matters not specifically contemplated by Congress).

277. Wetherill, 616 F.3d at 798.
278. Compare Wetherill, 616 F.3d at 797 (rejecting the reasoning of the Federal Cir-

cuit in Jentoft), with Jentoft, 450 F.3d at 1348-49 (stating the court's interpretation of
§ 10216(a) to be broad and unambiguous, extending the rights of federal civilian em-
ployees to DSTs, notwithstanding the Feres doctrine, which alone would preclude suits
by DSTs that were incident to military service).

279. See Jentoft, 450 F.3d at 1348 (suggesting that the broad and unambiguous lan-
guage of § 10216(a) allows DSTs to be treated the same as other federal civilian
employees).

280. 616 F.3d 789 (8th Cir. 2010).
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technician ("DST").281 At the same time, however, the Eighth Circuit 
was prudent to disregard 29 C.F.R. section 1614.103 as a basis for 
precluding DSTs from bringing suit against the military pursuant to 
Title VII of the Civil Rights Act of 1964282 merely based on their sta
tus as uniformed members of the military.283 This subsection of the 
Analysis will refute the potential reliance upon 29 C.F.R. section 
1614.103 as an independent bar to DSTs employment discrimination 
claims against the military.284 

Section 1614.103(d)(l), promulgated by the Equal Employment 
Opportunities Commission ("EEOC"), expressly excludes uniformed 
members of military departments from the protection of Title VII.285 

In Wetherill, the Eighth Circuit mentioned that section 1614.103(d)(l) 
generally precludes only servicemembers, as opposed to civilians, from 
bringing a Title VII suit when the claims arise out of activities inci
dent to military service.286 In other words, servicemembers and uni
formed members are one in the same according to the Eighth 
Circuit.287 Thus, in the context of Title VII, the Eighth Ci;rcuit would 
only preclude a DST from suing if deemed a uniformed member whose 
claim stemmed from activities incident to the military.288 For DSTs 
in the Eighth Circuit, section 1614.103(d)(l) would only preclude suits 
in the same situations as Feres v. United States289 (the "Feres doc
trine"); therefore, the regulation should never be relevant as the Feres 
doctrine does not bar DSTs' actions based on their status as a uni
formed member.29° Contrarily, in Bowers v. Wynne,291 the United 

281. See supra notes 225-79 and accompanying text. , 
282. Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42 U.S.C. §§ 2000e to 

2000e-17 (2012)). 
283. See Wetherill v. Geren, 616 F.3d 789, 794, 798 (8th Cir. 2010) (noting that 29 

C.F.R. § 1614.103(d)(l) restricts uniformed members of military departments from su
ing under Title VII, and DSTs could theoretically still sue under Title VII if the injury 
was not incident to military service). "[Title VII] does not apply to: (1) Uniformed mem
bers of the military departments .... " 29 C.F.R. § 1614.103(d)(l) (2012). 

284. See infra notes 285-310 and accompanying text. 
285. 29 C.F.R. § 1614.103(d)(l) (2012) ("[Title VII] does not apply to: (1) Uniformed 

members of the military departments .... "). 
286. See Wetherill, 616 F.3d at 794 (stating that Title VII applies only to civilian 

employees of military departments, 29 C.F.R. § 1614.103(d)(l) prohibits Title VII's ap
plication by uniformed members of the military, and as a general rule, Feres bars ser
vicemembers' claims under Title VII arising from activities incident to military service). 

287. See id. (remarking that Title VII does not apply to uniformed members of mili
tary departments, and the Feres doctrine prohibits claims brought by servicemembers). 

288. See id. at 794, 798 (noting that if a DST suffered an injury not related to mili
tary service, a Title VII suit would be justiciable because Title VII applies to civilian 
employees, as opposed to uniformed members of the military whose claims arise out of 
acts that are incident to military service). 

289. 340 U.S. 135 (1950). 
290. Compare Wetherill, 616 F.3d at 798 (stating that DSTs could be categorized as 

civilian and thus be able to sue under Title VII if their injury was not related to military 
service, suggesting there are times when DSTs are not considered uniformed members), 



2013] WETHERILL V. GEREN 463 

States Court of Appeals for the Sixth Circuit determined that DSTs 
are always uniformed members due to the allegedly irreducibly mili
tary nature of the DST position. 292 The Sixth Circuit errantly has 
held that the irreducibly military aspect of DSTs categorically makes 
them subject to Feres for any employment civil actions, including Title 
VII.293 Following that reasoning, the Sixth Circuit could also categor
ically bar DSTs from bringing Title VII suits under section 
1614.103(d)(l) because the regulation specifically excludes uniformed 
members from utilizing Title VII's protection.294 

Regardless of either approach, section 1614.103(d)(l) does not re
move DSTs' right to sue under Title VII. 295 Title VII provides civilian 
employees of military departments the ability to file suit against the 
military in federal court.296 DSTs, as federal civilian employees under 
any provision of law, therefore enjoy such right, notwithstanding the 
Feres doctrine.297 Section 1614.103(d)(l) attempts to remove this 
right by categorically excluding uniformed members of military de
partments from utilizing Title VII.298 But the EEOC has only express 
procedural regulatory authority, not substantive.299 Section 713 of Ti-

and 29 C.F.R. § 1614.103(d)(l) (providing that "[Title VII] does not apply to: (1) Uni
formed members of the military departments"), with Wetherill, 616 F.3d at 798 (declar
ing that the standard the Eighth Circuit will apply in determining whether a DST's 
claim is barred is the Feres doctrine, which focuses on whether the injury was incident 
to military service, and not the test set forth by 29 C.F.R. § 1614.103(d)(l)). 

291. 615 F.3d 455 (6th Cir. 2010). 
292. See Bowers v. Wynne, 615 F.3d 455, 465 (6th Cir. 2010) (providing that uni

formed members refers to the nature of the DST position, not necessarily the physical 
requirement to wear a uniform, so due to the irreducibly military nature of the DST 
position, they are always in uniform). 

293. Compare 10 U.S.C. § 10216(a) (2012) (providing that "[f]or purposes of this sec
tion and any other provision of law, a military technician (dual status) is a Federal 
civilian employee"), and 42 U.S.C. § 2000e-16(a) (2012) (mentioning that "[a]ll person
nel actions affecting employees ... in military departments ... shall be made free from 
any discrimination based on race, color, religion, sex, or national origin"), with Bowers, 
615 F.3d at 468 (stating that both Army Reserve Technicians and National Guard Tech
nicians are DSTs with a position irreducibly military in nature). 

294. See Bowers, 615 F.3d at 465 (indicating that because uniformed members refers 
to the nature of the DST position, and that the nature of the DST position is irreducibly 
military in nature, DSTs are always in uniform); see also 29 C.F.R. § 1614.103(d)(l) 
(providing that "[Title VII] does not apply to: (1) Uniformed members of the military 
departments"). 

295. See infra notes 296-310 and accompanying text. 
296. Wetherill, 616 F.3d at 798. 
297. Compare 10 U.S.C. § 10216(a) ("For purposes of this section and any other pro

vision of law, a military technician (dual status) is a Federal civilian employee .... "), 
with Bowers, 615 F.3d at 794 ("[Title VII] has generally been interpreted to apply only 
to civilians . . . the Feres doctrine precludes claims brought by servicemembers under 
Title VII arising out of activities that are incident to military service."). 

298. 29 C.F.R. § 1614.103 (d)(l). 
299. 42 U.S.C. § 2000e-12(a) ("The [EEOC] shall have authority from time to time to 

issue, amend, or rescind suitable procedural regulations to carry out the provisions of 
this subchapter."). 
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tle VII of the Civil Rights Act of 1964 has been interpreted to enjoin 
the EEOC from issuing substantive regulations.300 In Emerson Elec
tric Company v. Schlesinger,301 the Eighth Circuit held that an EEOC 
rule was not beyond the rulemaking authority of the EEOC because it 
was procedural.302 The Eighth Circuit noted that a substantive rule 
is one that affects a person's rights and obligations.303 

However, the EEOC exceeded its rulemaking authority in 
promulgating section 1614.103(d)(l), which prohibits uniformed mem
bers of the military from bringing a civil action for employment dis
crimination under Title VII.304 This regulation attempts to strip 
DSTs, as federal civilian employees under any provision of the law, of 
their statutory right to sue under Title VII. 305 This the EEOC cannot 
do because it only may promulgate procedural rules, not substantive 
ones, under its express congressional authority.306 Removing DSTs' 
right to sue would count as a substantive rule because it affects indi
vidual rights and obligations.307 

Although the Eighth Circuit appropriately did not use section 
1614.103(d)(l) to construct a per se bar of DSTs bringing a discrimina
tion action under Title VII, it nonetheless failed to recognize that the 
regulation may never be used in this fashion because the EEOC can
not promulgate substantive regulations.308 Because DSTs are federal 

300. Emerson Elec. Co. v. Schlesinger, 609 F.2d 898, 902 (8th Cir. 1979). 
301. 609 F.2d 898 (8th Cir. 1979). 
302. See Emerson, 609 F.2d at 904 (stating that because the issuing a memorandum 

was procedural in nature, the memorandum was proper). 
303. Id. at 902. 
304. 29 C.F.R. § 1614.103(d)(l) ("[Title VII] does not apply to: (1) Uniformed mem

bers of the military departments .... "). 
305. Compare 10 U.S.C. § 10216(a) (providing that "[t1or purposes of this section 

and any other provision oflaw, a military technician (dual status) is a Federal civilian 
employee"), and 42 U.S.C. § 2000e-16(a) (providing that "[a]ll personnel actions affect
ing employees ... in military departments ... shall be made free from any discrimina
tion based on race, color, religion, sex, or national origin"), with 29 C.F.R. 
§ 1614.103(d)(l) (stating that "[Title VII] does not apply to: (1) Uniformed members of 
the military departments"). 

306. 42 U.S.C. §2000e-12(a) ("The [EEOC] shall have authority from time to time to 
issue, amend, or rescind suitable procedural regulations to carry out the provisions of 
this subchapter." (emphasis added)). 

307. Compare Emerson, 609 F.2d at 902 (stating that a substantive rule affects indi
vidual rights and obligations), with 29 C.F.R. § 1614.103(d)(l) (suggesting that if"[Title 
VII] does not apply to ... Uniformed members of the military departments ... " and if 
DSTs are considered "in uniform," then the regulation would purport to prohibit DSTs' 
right to sue under Title VII). 

308. Compare Wetherill, 616 F.3d at 794, 798 (noting that 29 C.F.R. § 1614.103(d)(l) 
restricts uniformed members of military departments from suing under Title VII, but 
DSTs could theoretically still sue under Title VII if the claim was not incident to mili
tary service), with Emerson, 609 F.2d at 902 (stating that the EEOC cannot promulgate 
substantive regulations, and a substantive regulation is a rule that affects individual 
rights and obligations). 
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civilian employees under any provision oflaw, they have a right under 
Title VII to bring a civil action in federal court. 309 Therefore, the 
EEOC cannot create a rule removing this right because that would 
constitute substantive rulemaking, which the EEOC is not authorized 
to do.310 

V. CONCLUSION 

In Wetherill v. Geren,311 the United States Court of Appeals for 
the Eighth Circuit concluded that 10 U.S.C. § 10216(a) does not pre
clude the application of Feres v. United States312 (the "Feres doctrine") 
to dual-status military technicians ("DSTs").313 The Eighth Circuit 
reasoned that although it interpreted Title VII of the Civil Rights Act 
of 1964314 to allow civilian employees of military departments to bring 
employment discrimination suits, and the text of § 10216(a) gives 
DSTs federal civilian status under any provision of law, Congress did 
not intend for § 10216(a) to have the effect of displacing Feres.315 

Therefore, notwithstanding the plain language of § 10216(a), the 
Eighth Circuit would refuse to find a DST's Title VII action justiciable 
if the claim arose from or was incident to military service.316 

In Jentoft v. United States,317 the United States Court of Appeals 
for the Federal Circuit appropriately held that § 10216(a) conferred 
federal civilian employee status upon DSTs under any provision of 
law.318 Accordingly, the Federal Circuit correctly concluded that 

309. Compare 10 U.S.C. § 10216(a) (stating "[f]or purposes of this section and any 
other provision of law, a military technician (dual status) is a Federal civilian em
ployee"), with Wetherill, 616 F.3d at 794 (providing "[Title VII] has generally been inter
preted to apply only to civilians"). 

310. Compare Emerson, 609 F.2d at 902 (stating that the EEOC cannot promulgate 
substantive regulations, and that a substantive regulation is a rule that affects individ
ual rights and obligations), with 29 C.F.R. § 1614.103(d)(l) (indicating that ifDSTs are 
considered uniformed members, their individual right to sue under Title VII would 
terminate). 

311. 616 F.3d 789 (8th Cir. 2010). 
312. 340 U.S. 135 (1950). 
313. Wetherill v. Geren, 616 F.3d 789, 799 (8th Cir. 2010). In Feres, the United 

States Supreme Court concluded, "the government is not liable under the Federal Tort 
Claims Act for injuries to servicemen where the injuries arise out of or are in the course 
of activity incident to service." Feres v. United States, 340 U.S. 135, 146 (1950). Sev
eral United States Courts of Appeals have extended the Feres doctrine beyond tort lia
bility to encompass Title VII claims by servicemen against the military. Wetherill, 616 
F.3d at 794 (mentioning the Second, Fifth, Eighth, and Ninth Circuits); Bowers v. 
Wynne, 615 F.3d 455, 459 (6th Cir. 2010) (demonstrating the Sixth Circuit's application 
of Feres to Title VII suits in the military context). 

314. Pub. L. No. 88-352, 78 Stat. 241 (codified as amended at 42 U.S.C. §§ 2000e to 
2000e-17 (2012)). 

315. Wetherill, 616 F.3d at 794-97. 
316. Id. at 799. 
317. 450 F.3d 1324 (Fed. Cir. 2006). 
318. See supra notes 225-42 and accompanying text. 
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§ 10216(a) removed the restraints of the Feres doctrine previously ap
plied to DSTs.319 Because DSTs are considered federal civilian em
ployees, the court properly determined that DSTs should be treated in 
the same manner as civilians, including giving DSTs the right to sue 
under any statues that grant civilians such a right.320 Significantly, 
the United States Supreme Court has held that the phrase any provi
sion of law is expansive and unlimited in the classes of law encom
passed in its reach.321 Therefore, the Eighth Circuit erred by 
declaring that notwithstanding § 10216(a), the Feres doctrine bars 
DSTs' Title VII claims when the injuries complained of arise out of or 
are incident to military service. 322 DSTs' Title VII claims additionally 
may not be abrogated by 29 C.F.R. section 1614.103(d)(l), which pur
ports to preclude uniformed members of military departments from 
suing under Title VII.323 The Equal Employment Opportunities Com
mission ("EEOC") possesses only procedural rulemaking authority 
over Title VII, but removing this right from DSTs is substantive; ac
cordingly, the EEOC's actions in this regard were improper.324 

The Eighth Circuit should not have held that the Feres doctrine 
enjoins DSTs' Title VII claims, even if only when the injury com
plained of is incident to military service. The Feres doctrine creates 
sovereign governmental immunity from servicemembers whose claims 
arise from military service. Independently, Title VII extends the right 
to bring an employment discrimination suit for civilian employees of 
military departments. As the constitutionally vested authority over 
the military, Congress is competent to enact legislation regarding the 
military, and is aware of the Feres doctrine's reach. Because Congress 
defined DSTs as federal civilian employees under any provision oflaw, 
courts should interpret and apply the definition as such, not base their 
decisions from what they speculate is correct from a policy standpoint. 
In the event that Congress did not intend what it enacted, and en-• 
gaged in sloppy drafting, any modifications to such legislation in an 
attempt to curtail unintended effects must be handled not by the 
courts, but by Congress itself. 

Daniel Lam - '14 

319. See supra notes 243-58 and accompanying text. 
320. Jentoft v. United States, 450 F.3d 1342, 1348-49 (Fed. Cir. 2006); see supra 

notes 243-58 and accompanying text. 
321. Republic oflraq v. Beaty, 556 U.S. 848,856 (2009); see supra notes 231-42 and 

accompanying text. 
322. See supra notes 259-79 and accompanying text. 
323. See supra notes 285-310 and accompanying text. 
324. See supra notes 296-310 and accompanying text. 




