
CREIGHTON INTERNATIONAL AND 
COMPARATIVE LAW JOURNAL 

 
 

 
 

Volume 5 No. 2 (Spring 2014) 
 

BOARD OF EDITORS 
 

KATIE A. SELLERS 
Editor-in-Chief 

 
KYLA M. EHRISMAN 
Executive Editor 

 

STEVEN G. RUPERT 
Lead Articles Editor 

 

KIMBERLY A. UTZIG 
Lead Articles Editor

SARAH M. HART 
Student Articles Editor 

DANNY C. LEAVITT 
Student Articles Editor

GENERAL STAFF

HOKEN J. ALDRICH 
ISAIAH E.T. ANG 

TARA J. ATHY 
CODY L. BACKUS 

BRADFORD G. BARKER 
TYLER A. BERGER 
ERICK R. BOHM 

CHASE E. BROWN 
 

MOLLY M. CARMODY 
PEDRO D. CISNEROS 

DANIEL E. CUMMINGS 
JUSTIN A. DIBONA 

FRANK F. GINSBACH 
KIMBERLY B. JETER 
JEFFREY M. KUNZ 

JAY KOEHN 
NICK F. LESIAK 

MEGAN E. LUTZ-PRIEFERT 
ZACHARY W. LUTZ-PRIEFERT 

ALYSSA S. NISHIMOTO 
CLAIRE L. REYES 

JARED F. STENSRUD 
FRANKLIN B. WILKERSON 

WM. BRUCE WRAY 
ALEXIS WRIGHT 

 
FACULTY COMMITTEE 

 
MICHAEL J. KELLY
RANETA J. MACK 

STEPHEN SIEBERSON 
SEAN WATTS 

DAVID P. WEBER



Creighton International and  
Comparative Law Journal 

 
Published two times per year by the Creighton University  

School of Law 

Vol. 5 Spring 2014 No. 2 
 
INTRODUCTION................................ ............... i 
 
FEATURED NOTE 
Targeting Decisions in the Crosshairs of 
Humanitarian Law and Human Rights Law  
 Caitlin McNamara ................................................ 1 
 
 
NOTES 
The Prosecution of Human Rights Abuses in Nepal: A 
Himalayan Perspective on Truth and Reconciliation 
 Frank Ginsbach.................................................... 25 
 
A European Approach to the United States 
Constitutional Privacy 
 Wm. Bruce Wray .................................................. 51 
 
 



CREIGHTON INTERNATIONAL  Vol. 5 
AND COMPARATIVE LAW JOURNAL 

 

i 

INTRODUCTION 
 

In this edition of the Creighton International 
and Comparative Law Journal, we are bringing our 
readers three articles focused on International Human 
Rights. This topic is one that is always prominent and 
always changing. Our writers have been able to 
explore this topic by considering human rights issues 
faced both at home and abroad, and where some issues 
stand today. The first article, a Featured Note from a 
recent Pepperdine University School of Law graduate, 
discusses the relevant human rights concerns that 
arise in a time of war. We then shift the focus to 
human rights issues faced both at home and abroad 
regarding privacy and prosecution. We hope our 
readers will find these articles interesting and 
educational.  
 

We attribute the success of this Journal to the 
hard work and dedication of its writers, staff, and 
faculty at Creighton University School of Law. I hope 
you enjoy this issue of the Creighton International and 
Comparative Law Journal. 
 

Katie A. Sellers 
Editor-in-Chief, 2013-14
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TARGETING DECISIONS IN THE 
CROSSHAIRS OF HUMANITARIAN 

LAW AND HUMAN RIGHTS LAW 
 
CAITLIN MCNAMARA* 
 
“War is in fact, a means, the ultimate means, whereby a State can 

bend another to its will. . . . All violence which is not 
indispensable for achieving that object is therefore without 

purpose. It then becomes merely cruel or stupid.”1 
 
I.  INTRODUCTION 

 
Under international humanitarian law (“IHL”), 2  if an 

individual meets the technical criteria for targeting,3 there is no 
obligation for the opposing force to attempt to detain him or her 
before employing lethal force as long as the targeting is otherwise 
in compliance with the fundamental principles of IHL: necessity, 
distinction, humanity, and proportionality. 4  As international 
human rights law (“IHRL”) becomes more influential, however, 
the question arises, whether principles of IHRL fill a 
complementary function in armed conflict and require the use of 
less than lethal force where available, imposing further 
limitations on the use of lethal force than IHL alone. This paper 
assesses the applicable standards of IHL and IHRL as established 
in treaty law and customary international law and interpreted 
through recent international and domestic precedents and state 
practice. 5  Such an analysis allows the identification of a 
framework of law for application to the United States’ current 
targeting activities and recommendations for shaping legal 
targeting policy in the future.6  

 

                                                
* Assistant Professor of Commercial Law, Carlos III University of 

Madrid (L.L.B. 1995, Ph.D. 2003). manuel.alba.fernandez@uc3m.es. This 
article has been done in the framework of a researching project funded by 
the Spanish Ministry of Economy and Competitiveness (Ref. DER2011-
29871). 

1 Jean S. Pictect, quoted in W. Hays Parks, Part IX of the ICRC 
"Direct Participation in Hostilities" Study: No Mandate, No Expertise, 
and Legally Incorrect, 42 N.Y.U. J. INT'L L. & POL. 769, 785 (2010). 

2 Commonly referred to as the “law of war” or the “law of armed 
conflict.” 

3 Either he or she is a privileged combatant or is a civilian directly 
participating in hostilities. See infra notes 119–23 and accompanying 
text. 

4 Nils Metzler, INTERPRETIVE GUIDANCE ON THE NOTION OF DIRECT 
PARTICIPATION IN HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN LAW 
77–78 (ICRC, 2009) http://www.icrc.org/eng/assets/files/other/icrc-002-
0990.pdf. [hereinafter Melzer, Interpretive Guidance]. 

5 See infra notes 19–76 and accompanying text. The International 
Committee of the Red Cross’s recent publication on customary 
international law and State practice proves particularly useful in this 
analysis. See Customary IHL, International Committee of the Red Cross, 
http://www.icrc.org/customary-ihl/eng/docs/home (last visited April 29, 
2014).  

6 See infra notes 132–54 and accompanying text.  
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The increasingly asymmetrical character of armed conflict 
has brought the problem of which laws govern targeting activities 
to the vanguard of international attention.7 Asymmetrical armed 
conflict most often takes the form of a highly organized state actor 
engaged with a non-state actor either within a given state or 
across multiple borders. 8  These conflicts are characterized by 
opposing forces with access to drastically different types and 
avenues of resources generally employing substantially divergent 
tactics to achieve their objectives.9 It is within this new model of 
armed conflict that the question of IHRL’s role in targeting must 
be addressed.  

 
Recent scholarship on the issue has produced two primary 

paradigms through which to approach the issue: the war 
paradigm—in which IHL provides the exclusive legal framework 
for the use of lethal force, allowing lethal force against any 
targetable individual with minimal restraints—and the law 
enforcement paradigm—in which IHRL allows only the minimum 
force necessary, permitting lethal force only as a last resort.10 
Most scholars premise their arguments regarding the appropriate 
legal regime for targeting in asymmetrical conflicts on the 
application of either the war paradigm or the law enforcement 
paradigm exclusively. 11 This paper, however, contends that the 
degree to which IHRL affects targeting decisions is more 
complicated than either paradigm is capable of comprehending 
independently.12 Accordingly, this paper proposes that the current 

                                                
7 Andrew Altman, Introduction, in TARGETED KILLINGS: LAW AND 

MORALITY IN AN ASYMMETRICAL WORLD 2 (Claire Finkelstein et al. eds., 
2012). Asymmetrical warfare departs substantially from the traditional 
model of uniformed armed forces marching openly towards an opposing 
force of relatively equal resources on a clearly demarcated battlefield. See 
id. In asymmetric warfare, the less well-organized and provisioned non-
State group has little incentive to adhere to the principles of IHL and 
often resorts to targeting civilian objectives and use of terrorist tactics in 
an attempt to counter a State actor’s more sophisticated weaponry and 
expansive resources. Id. at 2–3. 

8 Id. at 2. Today’s armed conflicts almost exclusively resemble the 
guerrilla style warfare of Vietnam with a traditional uniformed force on 
one side facing a loosely organized, most often politically and occasionally 
ideologically fractured non-State force. Id.  

9 Id. at 2.  
10 Colonel Mark “Max” Maxwell, Rebutting the Civilian 

Presumption: Playing Whack-A-Mole Without a Mallet?, in TARGETED 
KILLINGS: LAW AND MORALITY IN AN ASYMMETRICAL WORLD, supra note 7, 
at 31, 45.  

11 See Russell Christopher, Imminence in Justified Targeted 
Killing, in TARGETED KILLINGS: LAW AND MORALITY IN AN ASYMMETRICAL 
WORLD, supra note 7, at 253, 255 (“[T]argeted killings of terrorists do not 
fit easily within any of these paradigms. Terrorists are neither legally 
recognized combatants nor mere civilians, nor domestic criminals, nor 
ordinary aggressors. If such targeted killings are to be justified, either 
they must be demonstrated to somehow fit within the exiting paradigms 
or a new, more appropriate, paradigm must be developed.”); see also Jens 
David Ohlin, Targeting Co-Belligerents, in TARGETED KILLINGS: LAW AND 
MORALITY IN AN ASYMMETRICAL WORLD, supra note 7, at 60, 60–61. 

12 See Christopher, supra note 10 at 255 (“[T]argeted killings of 
terrorists do not fit easily within any of these paradigms. Terrorists are 
neither legally recognized combatants nor mere civilians, nor domestic 
criminals, nor ordinary aggressors. If such targeted killings are to be 
justified, either they must be demonstrated to somehow fit within the 
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nature of armed conflict globally demands a departure from the 
standard dichotomous rhetoric and a close examination of the 
rationale underlying application of IHL and IHRL principles 
individually.13 Following from such analysis, this paper submits 
that current jurisprudence supports a sliding scale model based 
on a mixed paradigm as the most appropriate model to govern 
targeting decisions in asymmetrical warfare.14  

 
Part II of this paper provides a brief overview of the 

governing principles of IHL, the applicable standards of IHRL, 
the relevant portions of the International Committee of the Red 
Cross’s (“ICRC”) publication on customary international law, and 
a summary of Israeli precedent in the field.15 Part III uses the 
principles of IHL and standards of IHRL as interpreted through 
international and domestic jurisprudence to analyze the 
emergence of a mixed paradigm and propose support for a sliding 
scale approach to the additional restraints imposed on targeting 
by IHRL.16 Part IV assesses the impact of such an approach on 
the targeting practices of the United States given its increased 
reliance on targeted killing operations, addressing both the 
legality of current U.S. practice as well as options for a legally 
compliant policy framework going forward.17 Part V concludes.18 

 
II. LEGAL FOUNDATIONS OF IHL AND IHRL AND 

INTERPRETING PRECEDENT 
 
A. INTERNATIONAL HUMANITARIAN LAW 
 
 In 1863 Abraham Lincoln commissioned Francis Lieber to 
draft a set of guidelines for the conduct of armed hostilities in 
order to disseminate both legal and strategic principles among the 
Union’s largely volunteer forces.19 The resulting document, the 
Lieber Code—generally recognized as the first official code of the 
modern law of war—establishes the foundation for contemporary 
IHL.20  

                                                                                                    
exiting paradigms or a new, more appropriate, paradigm must be 
developed.”); see also Ohlin, supra note 10, at 60–61. 

13 See Claire Finkelstein, Targeted Killing as Preemptive Action, 
in TARGETED KILLINGS: LAW AND MORALITY IN AN ASYMMETRICAL WORLD, 
supra note 7, at 156, 160–62 (noting the predominant binary approach to 
the use of force paradigm in targeted killing analysis). 

14 See infra notes 77–155 and accompanying text.  
15 See infra notes 19–76 and accompanying text.  
16 See infra notes 77–131 and accompanying text.  
17 See infra notes 132–54 and accompanying text.  
18 See infra notes 156–57 and accompanying text.  
19 GANESH SITARMAN, THE COUNTERINSURGENT’S CONSTITUTION: LAW 

IN THE AGE OF SMALL WARS, 25 (2013). The Lieber Code defined military 
necessity as measures that are indispensable to securing the ends of the 
war, prohibiting cruelty, but permitting expansive kill or capture 
operations. Id. Though Lieber’s concept of cruelty was slightly different 
from what would likely be considered cruel and inhuman under current 
standards of IHL. See id.  

20 General Orders No. 100: Instructions for the Government of 
Armies of the United States in the Field, April 24, 1863 [hereinafter 
Lieber Code]; see also Richard D. Meyer, The Privilege of Belligerency 
and Formal Declarations of War, in TARGETED KILLINGS: LAW AND 
MORALITY IN AN ASYMMETRICAL WORLD 183, 205 n.142.  
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i. Bodies of Law Constituting IHL: Hague and Geneva 
Conventions 

 
 The primary bodies of law comprising IHL are the Hague 
Conventions of 1899 and 1907 and the four Geneva Conventions 
(“GCs”) of 1949 with their two Additional Protocols (“APs”). The 
GCs establish rules for the treatment of persons in the power of 
the enemy.21 Primarily limited to international armed conflicts 
(“IAC”)—applicable when two state parties engage on opposite 
sides of the hostilities—the GCs contain only one common article 
governing non-international armed conflicts (“NIAC”).22 API and 
APII expand the scope of the original conventions and in 
particular APII provides substantially more guidance regarding 
protections afforded during NIACs.23 Hague Law is the subset of 
IHL that governs how actors may conduct armed conflict 
(commonly referred to as the means and methods of warfare).24  
 
 ii. Governing Principles of IHL 
 

It is from these bodies of law that IHL draws the four 
governing principles for the use of force in armed conflict as 
refined by customary international law (“CIL”).25 The principles of 
military necessity, 26  distinction (or discrimination), 27 

                                                
21 Convention (I) for the Amelioration of the Condition of the 

Wounded and Sick in Armed Forces in the Field. Geneva, 12 Aug. 1949 
[hereinafter GCI]; Convention (II) for the Amelioration of the Condition 
of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea. 
Geneva, 12 Aug. 1949 [hereinafter GCII]; Convention (III) relative to the 
Treatment of Prisoners of War. Geneva, 12 Aug. 1949, 6 U.S.T. 3316, 75 
U.N.T.S. 135 [GCIII]; Convention (IV) relative to the Protection of 
Civilian Persons in Time of War. Geneva, 12 Aug. 1949 [hereinafter 
GCIV]. 

22 The common article is Article 3 of the GCs and accordingly 
NIACs are often referred to as Common Article 3 conflicts. See GCI, art. 
3; GCII, art. 3; GCIII, art. 3; GCIV, art. 3.  

23 Protocol Additional to the Geneva Conventions of 12 August 
1949, and relating to the Protection of Victims of International Armed 
Conflicts (Protocol I), June 8, 1977 [hereinafter API]; Protocol Additional 
to the Geneva Conventions of 12 August 1949, and relating to the 
Protection of Victims of Non-International Armed Conflicts (Protocol II), 
June 8, 1977 [hereinafter APII]. The GCs also establish judicial 
guarantees, but as they are only applicable in IAC situations, such 
guarantee in NIACs must be derived primarily from IHRL as they are 
not covered specifically in CA3 or APII. See sources cited supra note 21, 
at CA3(1)(d) (affording all the judicial guarantees which are recognized 
as indispensable by civilized peoples). APII is particularly relevant given 
that NIACs make up a substantial majority of the asymmetrical conflicts 
of the modern age. See Andrew Altman, Introduction, in TARGETED 
KILLINGS: LAW AND MORALITY IN AN ASYMMETRICAL WORLD, supra note 19, 
at 1, 1-3. 

24 Convention (II) Respecting the Laws and Customs of War on 
Land and its Annex: Regulations Concerning the Laws and Customs of 
War on Land, July 29, 1899 [hereinafter Hague Convention II]; 
Convention (IV) Respecting the Laws and Customs of War on Land and 
its Annex: Regulations Concerning the Laws and Customs of War on 
Land. The Hague, Oct. 18, 1907 [hereinafter Hague Convention IV]. 

25 See Meyer, supra note 19, at 194–95 (drawing on analyses of the 
conventions in examining and applying the governing principles of IHL). 

26 Convention (IV) Respecting the Laws and Customs of War on 
Land and its Annex: Regulations Concerning the Laws and Customs of 
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proportionality,28 and humanity (or the avoidance of unnecessary 
suffering)29 dictate how force may be employed during an armed 
conflict.30 Military necessity requires that the use of force be 
necessary to advance a military objective.31 Distinction compels 
commanders to adequately distinguish legitimate military 
personnel or objects from civilian personnel or objects. 32 
Proportionality demands that any anticipated civilian damage—
either to persons or objects—not be disproportionate in relation to 
the expected military advantage to be achieved.33 Finally, the 
principle of humanity requires that the use of force not cause 
unnecessary suffering to enemy combatants or to civilians.34  

 
 IHL is universally applicable in armed conflict.35 Due to 
the complexity and scope of conflict classification questions, and 
the resulting fundamental alteration of the applicable legal 
regime, for purposes of the analysis in this paper targeting 

                                                                                                    
War on Land. The Hague, art. 20, Oct. 18, 1907 [hereinafter Hague 
Convention IV].  

27 Id. at art. 1.  
28 Protocol Additional to the Geneva Conventions of 12 August 

1949, and relating to the Protection of Victims of International Armed 
Conflicts (Protocol I), art. 51(5)(b), June 8, 1977 [hereinafter API]. 

29 Hague Convention IV, supra note 23, at arts. 22, 23, 25. 
30 See generally UN SPECIAL RAPPORTEUR ON EXTRAJUDICIAL 

KILLINGS HANDBOOK 103, available at 
http://www.extrajudicialexecutions.org/application/media/Handbook%20C
hapter%201%20Use%20of%20Force%20During%20Armed%20Conflicts5.
pdf (last visited March 3, 2013) (providing guidance on the use of force 
during armed conflict as governed by the four principles of IHL).  

31 See Hague Convention IV, supra note 23 (requiring a military 
objective to justify uses of force and noting that force is not unlimited in 
times of war). 

32 API, supra note 22, at arts. 48, 51(2), 52(2); see also Hague 
Convention IV, supra note 23, at art. 25 (prohibiting “[t]he attack or 
bombardment, by whatever means, of towns, villages, dwellings, or 
buildings which are undefended”). 

33 See API, supra note 22, at art. 51(5)(b) (prohibiting attacks 
“which may be expected to cause incidental loss of civilian life, injury to 
civilians, damage to civilian objects, or a combination thereof, which 
would be excessive in relation to the concrete and direct military 
advantage anticipated”). 

34 See Hague Convention IV, supra note 23, at arts. 22, 23, 25 
(limiting the means available in warfare by restricting those known to 
cause unnecessary suffering). 

35 Virtually every nation has signed and ratified the GCs and the 
Hague Conventions and both sets of laws are generally considered to be 
customary international law as well along with many provisions of the 
APs, which are not unanimously ratified. See ICRC Hails Ratification of 
Geneva Conventions, SWISSINFO.CH (Aug. 22, 2006, 21:58), 
http://www.swissinfo.ch/eng/ICRC_hails_ratification_of_Geneva_Convent
ions.html?cid=3716 (recognizing the importance of unanimous signature 
of the Geneva Conventions while acknowledging that the Additional 
Protocols do not enjoy the same approval). This applicability criterion 
obviously raises significant issues with regard to conflict classification as 
well as the legal parameters for determining the geographic and 
temporal scope of an armed conflict. See generally Noam Lubell & 
Nathan Derejko, A Global Battlefield? Drones and the Geographical 
Scope of Armed Conflict, 11 J. INT’L CRIM. JUST. 65 (2013) (discussing the 
geographical limitations of IHL in modern armed conflict). Fascinating as 
they are, these issues are outside of the scope of this paper.  
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decisions will be assumed to take place in a NIAC unless 
otherwise stated.36 
 
B. INTERNATIONAL HUMAN RIGHTS LAW 

 
IHRL is the set of minimum standards agreed upon by 

states through treaties and customary international law that 
guarantees individual rights and requires that states respect and 
protect such rights.37 IHRL is fundamentally different from IHL, 
as IHRL is based on an individual-centric approach, addressing 
state action against and responsibility to individuals.38  

 
i. Foundations of IHRL 
 
The Universal Declaration of Human Rights (“UDHR”) 

provides the foundation for modern IHRL.39 The UDHR was the 
first instance of global recognition of a set of basic rights and 
fundamental freedoms that are “inherent to all human beings, 
inalienable and equally applicable to everyone.”40 The various and 
proliferative human rights treaties, both bilateral and 
multilateral, developed and ratified over the last half century 
have mostly been inspired by the UDHR.41 

 
ii. Applicability of IHRL  
 
IHRL is applicable both inside and outside of armed 

conflict, but certain provisions are derogable according to specific 
treaty provisions.42 Additionally, the obligations of a given state 
                                                

36 See Hamdan v. Rumsfeld, 548 U.S. 557, 628–31 (2006) 
(characterizing U.S. military involvement in Iraq and Afghanistan as a 
NIAC); see also Kevin H. Govern, Operation Neptune Spear: Was Killing 
Osama Bin Laden a Legitimate Military Objective?, in TARGETED 
KILLINGS: LAW AND MORALITY IN AN ASYMMETRICAL WORLD, supra note 19, 
at 347, 357 (acknowledging the U.S.’s recognition of the conflict with al 
Qaeda as an armed conflict). 

37 See International Human Rights Law, Office of the High 
Comm’r for Human Rights (last visited May 9, 2014), 
http://www.ohchr.org/en/professionalinterest/Pages/InternationalLaw.asp
x (providing a brief overview of the IHRL framework).  

38 Colonel Mark “Max” Maxwell, Rebutting the Civilian 
Presumption: Playing Whack-A-Mole Without a Mallet?, in TARGETED 
KILLINGS: LAW AND MORALITY IN AN ASYMMETRICAL WORLD, supra note 19, 
at 31, 45. The individual-centric nature of IHRL is the product of more 
recently developed legal principles than IHL, which is premised on 
reciprocity of State conduct with regard to other States. See ANNE 
ORFORD, INTERNATIONAL AUTHORITY AND THE RESPONSIBILITY TO PROTECT 
143–64 (2011) (addressing the evolution of IHRL by examining the role of 
debates over jurisdiction and legitimacy in the development of the 
modern nation State). A central tenant of IHRL, which is not without 
controversy, is that States have obligations that apply to more than just 
the State’s own citizens or those within its borders. Id. at 164. This 
serves as the foundation of the development of the concept of the 
responsibility to protect (R2P) principle. Id. at 210–12. 

39 See The Foundation of International Human Rights Law, 
UNITED NATIONS, http://www.un.org/en/documents/udhr/hr_law.shtml 
(last visited Mar. 14, 2013).  

40 Id.  
41 Id.  
42 See, e.g., International Covenant on Civil and Political Rights 

art. 4, March 23, 1976, 99 U.N.T.S. 171 [hereinafter ICCPR] (allowing 
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regarding IHRL rights are dependent on the interpretation of the 
treaty language as well as derogability provisions.43 Article 2 of 
The International Convention on Civil and Political Rights 
(“ICCPR”), for example, states that “[e]ach state party to the 
present Covenant undertakes to respect and to ensure to all 
individuals within its territory and subject to its jurisdiction the 
rights recognized in the present Covenant.”44 The applicability of 
the ICCPR then depends on the interpretation of this clause and 
more specifically, the reading of the word “and.”45 If, for example, 
a state chooses to read “and” as meaning that parties are required 
to ensure the Covenant’s guarantees to individuals who are at 
once both within its territory and subject to its jurisdiction, then 
the ICCPR is applicable to states only within their territorial 
borders.46  

 
If, however, a state chooses to read “and” as meaning that 

the parties are to ensure the Covenant’s guarantees to individuals 
within its territory and to individuals not within its territory but 
otherwise subject to its jurisdiction, then the ICCPR is applicable 
to state action both within and outside of the state’s physical 
borders.47 Article 1 of the European Convention on Human Rights 
(“ECHR”) dispenses with the entire issue by eliminating the 
territorial language, asserting that “[t]he High Contracting 
Parties shall secure to everyone within their jurisdiction the 
rights and freedoms defined in Section I of this Convention” 
binding states more fully to compliance with IHRL.48 

 
iii. Guarantees of IHRL 
 
Many of the IHRL treaties have guarantees relevant to a 

targeting analysis. Article 6 of the ICCPR holds that “no one shall 
be arbitrarily deprived of life.”49 Articles 9, 14, and 15 of the 
ICCPR also provide judicial guarantees that lethal targeting 
precludes.50 Article 2 of the ECHR provides that “no one shall be 

                                                                                                    
derogation of certain rights during times of “public emergency which 
threatens the life of the nation”). 

43 From Legal Theory to Policy Tools: International Humanitarian 
Law and International Human Rights Law in the Occupied Palestinian 
Territory, PROGRAM ON HUMANITARIAN POLICY AND CONFLICT RESEARCH, 
(Harvard University) May 2007, at 7, available at 
http://www.hpcrresearch.org/sites/default/files/publications/IHRLbrief.pdf 

44 ICCPR, supra note 41, art. 2 (emphasis added).  
45 Michael J. Dennis, Application of Human Rights Treaties 

Extraterritorially in Times of Armed Conflict and Military Occupation, 
99 AM. J. INT’L L. 119, 121–27 (2005).  

46 The United States, for example, has used this language to object 
to the extraterritorial application of its human rights obligations. See id. 
at 122–27.  

47 This is the commonly accepted interpretation of the text outside 
of the United States. See generally id. (discussing the various approaches 
to the extraterritoriality and complementarity of IHLR treaties).  

48 European Convention on Human Rights, Nov. 4, 1950, 213 
U.N.T.S. 221 (formerly Convention for the Protection of Human Rights 
and Fundamental Freedoms) [hereinafter ECHR] (emphasis added). 
While this may suggest that the latter, consistent interpretation of the 
ICCPR language is the more correct, the United States’ position has 
remained unyielding. See Dennis, supra note 44, at 122–27.  

49 ICCPR, supra note 41, at art. 6. 
50 ICCPR, supra note 41, at arts. 9, 14, 15.  
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deprived of his life intentionally.”51 Where these standards are 
imposed, states have an obligation to take a greater degree of care 
in ensuring that individuals are not arbitrarily deprived of life 
through application of appropriate due process mechanisms, as 
opposed to under a strictly IHL standard, which allows the use of 
lethal force in the absence of judicial due process.52 

 
C. ICRC ON CUSTOMARY INTERNATIONAL LAW AND STATE 

PRACTICE 
 

The ICRC holds a unique position in IHL as the only non-
governmental organization to operate under the direct 
commission of the Geneva Conventions.53 The ICRC has recently 
updated its database on customary IHL and has also issued an 
interpretive guidance on the loss of civilian protection through 
direct participation in hostilities (DPH), which has particular 
relevance to targeting decisions in asymmetrical warfare.54  

 
The ICRC’s interpretive guidance on DPH proposes that 

the principle of military necessity may itself limit targeting 
decisions before “other branches of international law” are even 
addressed. 55  The proposed legal theory is based on treaty 
language56 as well as state practice.57 The ICRC argues that the 
degree of force used against a legitimate military target must 
comply with the IHL principles of military necessity and 
humanity, as these principles “underlie and inform the entire 
normative framework of IHL and therefore shape the context in 
which its rules must be interpreted.” 58  Drawing on state 

                                                
51 ECHR, supra note 47, art. 2.  
52  ICCPR, supra note 41, art. 6; see generally Legality of the 

Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 I.C.J. 226 
(July 8). 

53 ICRC’s Mandate and Mission, INTERNATIONAL COMMITTEE OF THE 
RED CROSS (Oct. 29, 2010), http://www.icrc.org/eng/who-we-
are/mandate/overview-icrc-mandate-mission.htm. The ICRC’s ability to 
maintain neutrality is crucial to its mission of overseeing the 
enforcement, development, and dissemination of IHL. Id. As a result, the 
ICRC is highly respected throughout the international community and its 
publications on the governing law carry significant weight. Id.  

54 ICRC Database on Customary International Humanitarian Law: 
New Update of State Practice, INTERNATIONAL COMMITTEE OF THE RED 
CROSS (Nov. 12, 2012), 
http://www.icrc.org/eng/resources/documents/news-release/2012/12-11-
customary-international-humanitarian-law.htm. 

55 Nils Melzer, INTERPRETIVE GUIDANCE ON THE NOTION OF DIRECT 
PARTICIPATION IN HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN LAW 
77–82 (ICRC, 2009), http://www.icrc.org/eng/assets/files/other/icrc-002-
0990.pdf. [hereinafter Melzer, Interpretive Guidance] (“In addition to the 
restraints imposed by international humanitarian law on specific means 
and methods of warfare, and without prejudice to further restrictions 
that may arise under other applicable branches of international law, the 
kind and degree of force which is permissible against persons not entitled 
to protection against direct attack must not exceed what is actually 
necessary to accomplish a legitimate military purpose in the prevailing 
circumstances.”). 

56 Hague Convention IV, supra note 23, art. 22; API, supra note 27, 
art. 35. 

57 Melzer, Interpretive Guidance, supra note 54, at 77–78.  
58 Melzer, Interpretive Guidance, supra note 54, at 78.  
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practice,59 the ICRC finds that military necessity permits only the 
type and degree of force that is required to achieve the military 
objective,60 requiring restraint where less than lethal force would 
achieve the same objective as lethal force.61 The ICRC contends 
that the principle of humanity further supports this heightened 
standard for assessing the necessity of the use of force.62 Under 
the ICRC’s guidance then, the principles of necessity and 
humanity prohibit any use of force, which while not expressly 
prohibited by IHL, is not actually necessary to achieve the 
military objective.63 

 
 
 
 

                                                
59 Customary IHL: Practice, INTERNATIONAL COMMITTEE OF 

THE RED CROSS (Dec. 12, 2012), http://www.icrc.org/customary-
ihl/eng/docs/v2. The ICRC notes principles of restraint embedded in a 
number of the rules governing targeting including Rule 6 on Civilians’ 
Loss of Protection from Attack and Rule 19 on Control During the 
Execution of Attacks. See Customary IHL: Rule 6. Civilian’s Loss of 
Protection from Attack, ICRC (2013), http://www.icrc.org/customary-
ihl/eng/docs/v2_rul_rule6; Customary IHL: Rule 19. Control During the 
Execution of Attacks, ICRC (last visited May 9, 2014), 
http://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule19 (citing the 
decision of the ICTY in Kupreškić as evidence of the customary nature of 
the requirement that parties to either international or a non-
international armed conflicts maintain control over the chosen means or 
methods during an attack). 

60 The Joint Service Manual of the Law of Armed Conflict § 2.2 
(United Kingdom: Ministry of Defence, 2004), 
https://www.gov.uk/government/uploads/system/uploads/attachment_dat
a/file/27874/JSP3832004Edition.pdf. The military objective is usually the 
“complete or partial submission of the enemy at the earliest possible 
moment with the minimum expenditure of life and resources.” Id.  

61 Melzer, Interpretive Guidance, supra note 54, at 79. This is a 
significant departure from the traditional understanding of the principle 
of necessity, which required only that the use of force generally was 
required to achieve the objective; a threshold hurdle, which once satisfied 
played no further role in dictating the amount or type of force warranted. 
See NILS MELZER, TARGETED KILLING IN INTERNATIONAL LAW 397–98 
(2008). During expert meetings on the law of war related to conventional 
weapons held during the ICRC 1974–1975 Diplomatic Conference, Pictet 
argued that “if [a combatant] can be put out of action by taking him 
prisoner, he should not be injured; if he can be put out of action by injury, 
he should not be killed; and if he can be put out of action, grave injury 
should be avoided.” Weapons that may Cause Unnecessary Suffering or 
have Indiscriminate effects: Report on the work of experts, ICRC 13 
(1973). While Pictet’s argument was largely ignored during the 
conference, his perspective has gained recent traction in State practice 
and developments in customary international law. See Melzer, Targeted 
Killing in International Law, 397–98. 

62 Melzer, Targeted Killing in International Law, supra note 60, at 
397–98. 

63 Id. This is not currently a widely accepted view and there is 
disagreement on the point even among ICRC scholars themselves. 
Compare Melzer, Targeted Killing in International Law, supra note 60, 
at 397–98, with Marko Milanovic, Lessons for human rights and 
humanitarian law in the war on terror: comparing Hamdan and the 
Israeli Targeted Killings case, 89 INT’L REV. OF THE RED CROSS 373, 390 
(2007) (noting that IHL imposes no obligation to use less than lethal force 
against combatants, regardless of its feasibility or practicality). 
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D.  ISRAELI PRECEDENT 
 
 The Supreme Court of Israel has spoken directly to the 
same issues addressed in the ICRC publication on customary IHL, 
issuing a number of opinions largely consistent with the ICRC’s 
interpretation of the increased restraints on the use of force in 
certain armed conflict situations.64 The Israeli Supreme Court, 
however, employs a slightly different rationale to reach the 
conclusion that lethal force is not unlimited even against 
otherwise targetable individuals, relying on principles of IHRL in 
addition to those of IHL.65  
 
 i.  Why afford Weight to Israeli Precedent? 
 

The Israeli precedent on these issues is of particular 
relevance because of Israel’s most often overwhelmingly liberal 
interpretation of IHL. 66  As Israel is most often criticized for 
applying IHL too loosely, the Israeli Supreme Court’s opinion 
determining that standards of IHRL are concurrently applicable 
for targeting purposes—imposing additional restraints on Israel’s 
military efforts—should be read with significant weight.67  

 
ii. Israeli Targeted Killing Case 
 
In The Public Committee against Torture in Israel v. The 

Government of Israel 68  (“Israeli Targeted Killing case”), the 
Israeli Supreme Court sought to clarify the conditions under 
which a suspected terrorist could be targeted with lethal force.69 
The court elaborated on the criteria necessary for an individual to 
be targetable as directly participating in hostilities, asserting that 
loss of civilian protection under the DPH analysis requires: (1) 
that the individual be engaged in hostilities or acts by which their 
nature and purpose are intended to cause actual harm; (2) that 
the individuals involvement be direct such as collecting 
intelligence, operating weapons, or participating in a chain of 
command;70 and (3) that the loss of protection persists for such a 
time as the individual is engaged in such hostilities or for the 
                                                

64 See Marko Milanovic, Lessons for human rights and 
humanitarian law in the war on terror: comparing Hamdan and the 
Israeli Targeted Killings case, 89 INT’L REV. OF THE RED CROSS 390, 391 
(2007). 

65 See id. 
66 See Milena Sterio, The Gaza Strip: Israel, Its Foreign Policy, and 

the Goldstone Report, 43 CASE W. RES. J. INT'L L. 229, 232-34 (2010) 
(analyzing Israel’s interpretation of “occupied territory”). 

67 See From Legal Theory to Policy Tools: International 
Humanitarian Law and International Human Rights law in the Occupied 
Palestinian Territory, supra note 42, at 11–12.  

68 HCJ 769/02 The Public Committee against Torture in Israel v. 
The Government of Israel [2006] (ISR.) [hereinafter Public Committee 
Against Torture in Israel], available at 
http://www.haguejusticeportal.net/Docs/NLP/Israel/Targetted_Killings_S
upreme_Court_13-12-2006.pdf.  

69 Marko Milanovic, Norm Conflicts, International Humanitarian 
Law, and Human Rights Law, in INTERNATIONAL HUMANITARIAN LAW AND 
INTERNATIONAL HUMAN RIGHTS LAW 95, 101–02 (Orna Ben-Naftali ed., 
2011) [hereinafter Milanovic, Norm Conflicts]. 

70 Public Committee Against Torture in Israel, supra note 66, ¶¶ 
34–40.  
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duration of a chain of hostilities with only short periods of rest in 
between. 71  The court’s interpretation of this last element 
represents the liberal view of what had previously been 
considered the most restrictive requirement for targeting civilians 
directly participating in hostilities, allowing targeting of those 
individuals previously falling into the category of “revolving door” 
fighter.72 

 
The court went on to find, however, that where a 

suspected terrorist can be detained rather than killed, the Israeli 
forces were obligated to use the lesser degree of force.73 The court 
premised its finding on the necessity requirement of IHL 
informed by principles of IHRL as required under a law 
enforcement paradigm given the nature and circumstances of the 
Israeli occupation.74 Under the court’s approach, killings taking 
place in armed conflicts in which one party has a distinct 
advantage over the other are subject to a greater degree of IHRL 
protections under the principle of military necessity where the 
objective to be achieved can be accomplished with less than lethal 
force.75 The rational and ultimate holding offered by the Israeli 
Supreme Court lends significant weight and clarity to the 
consequences of IHRL on targeting decisions in an armed conflict 
and should necessarily be considered when assessing the 
appropriate approach to such issues going forward.76 

 
III. SLIDING SCALE APPLICATION OF A MIXED 

PARADIGM THEORY BASED ON THE 
COMPLEMENTARITY OF IHL AND IHRL  
 
With regard to the relationship between IHL and IHRL, 

“there are thus three possible situations: some rights may be 
exclusively matters of [IHL]; others may be exclusively matters of 
[IHRL]; yet others may be matters of both these branches of 

                                                
71 Id. 
72 See supra notes 52-62 and accompanying text. The ICRC has 

noted the need for development of a category of individuals eligible for 
targeting under a “continuous combat function” in its most recent 
publications on DPH and customary IHL. See Melzer, Interpretive 
Guidance, supra note 54, at 70-73, 77–82 (explaining IHL’s inability to 
address the targetability of those individuals rotating between temporary 
combat roles and civilian lives). 

73 Public Committee Against Torture in Israel, supra note 67, at ¶ 
40. 

74 See id. ¶ 18; see also Milanovic, Norm Conflicts, supra note 68, 
at 120.  

75 Milanovic, Norm Conflicts, supra note 68, at 120–21. This of 
course means that in almost all circumstances of armed conflict in the 
modern era, the heightened standard will apply. See Altman, supra note 
22, at 2 (noting the assymetical nature of modern armed conflict). See 
generally Kristen E. Eichensehr, On Target? The Israeli Supreme Court 
and the Expansion of Targeted Killings, 116 Yale L.J. 1873 (2007) 
(providing further analysis of the Israeli court’s rationale).  

76 See Milanovic, Norm Conflicts, supra note 68, at 120–21 
(discussing the Court’s imposition of the more restrictive approach to 
targeted killings as a policy decision necessitated by the circumstances 
and which has precedential value only in similar conditions and 
circumstances). 
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international law.” 77  Establishing where targeted killing falls 
within the spectrum is a critical threshold issue for assessing the 
legality of any targeted killing activity. 78  An analysis of the 
erosion of the rigid application of lex specialis in armed conflict 
and the emergence of three trends supporting the 
complementarity of IHL and IHRL is useful to making this 
threshold determination.  

 
A. COMPETING APPROACHES TO THE APPLICABLE LAWS: IS IHL 

EXCLUSIVE OR COMPLEMENTARY? 
 
 i. Lex specialis (the specific over the general) 

 
The traditional theory of the interplay between IHL and 

IHRL is that the principle of lex specialis dictates that the 
existence of the specific body of IHL precludes the application of 
the more general standards of IHRL.79 In recent years, however, 
the IHRL movement has begun to erode the absolutist view of lex 
specialis, replacing the bright-line rule with a principle of 
complementarity under which actors use standards of IHRL in 
circumstances where IHL is ambiguous or in dispute.80  
 The bright line rule of lex specialis is further challenged 
by the predominance of asymmetrical warfare and the prevalence 
of terrorist groups as the primary form of opposing belligerent 
force in the twenty-first century.81 These trends highlight the 
tension between the competing law enforcement and wartime 
paradigms, illustrating the increasing relevancy and necessity of 

                                                
77 Legal Consequences of Construction of a Wall in Occupied 

Palestinian Territory, Advisory Opinion, 204 I.C.J. 136, ¶ 106 (2004). 
78 The Use of Force in Armed Conflicts: Interplay Between the 

Conduct of Hostilities and Law Enforcement Paradigms 1–2, 
INTERNATIONAL COMMITTEE OF THE RED CROSS (Gloria Gaggioli ed., Nov. 
2013), available at http://www.icrc.org/eng/assets/files/publications/icrc-
002-4171.pdf. 

79 Colonel Mark “Max” Maxwell, Rebutting the Civilian 
Presumption: Playing Whack-A-Mole Without a Mallet?, in TARGETED 
KILLINGS: LAW AND MORALITY IN AN ASYMMETRICAL WORLD 31, 45 (Claire 
Finkelstein et al. eds., 2012).  

80 U.N. General Assembly, Report of the Special Rapporteur on 
extrajudicial, summary or arbitrary executions, Philip Alston, ¶ 83, U.N. 
Doc. A/HRC/11/2/Add.5 (May 28, 2009) available at 
http://www2.ohchr.org/english/bodies/hrcouncil/docs/14session/A.HRC.14.
24.Add6.pdf. This development is a result of individual domestic State 
policy choices as evidenced by State practice, see Customary IHL: 
Practice, INTERNATIONAL COMMITTEE FO THE RED CROSS (Dec. 12, 2012), 
http://www.icrc.org/customary-ihl/eng/docs/v2, as well as the increasingly 
pervasive role of human rights in international political relations and in 
international law manifested in the proliferation of international and 
regional human rights courts and commissions. See, e.g., European 
Convention on Human Rights, Nov. 4, 1950, 213 U.N.T.S. 221 (formerly 
Convention for the Protection of Human Rights and Fundamental 
Freedoms) [hereinafter ECHR] (emphasis added) (establishing the 
European Court of human rights); African (Banjul) Charter on Human 
and Peoples’ Rights, Oct. 21, 1986 (establishing the African Court of 
Human Rights), http://www.african-
court.org/ar/images/documents/Sources%20of%20Law/Banjul%20Charta/
charteang.pdf. 

81 See Gabriella Blum & Philip Heyman, Law and Policy of 
Targeted Killing, in THE LAWS OF WAR AND 21ST CENTURY CONFLICT 166, 
167–68 (E.L.Gaston ed., 2012). 
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using both IHRL and IHL in the formulation of a hybrid 
approach.82 
 

ii. Complementary Applicability 
 
A second theory is that IHRL overlays IHL and is 

concurrently applicable.83 This theory, which seeks to close the 
gap between the law enforcement and wartime paradigms, is 
premised on three legal developments currently emerging in 
international law: (1) adoption of a mixed legal framework 
bridging the wartime and law enforcement paradigms, (2) 
increasing emphasis of the commonalities between the war 
paradigm (IHL) and the law enforcement paradigm (IHRL), and 
(3) acceptance of IHRL as a gap-filler for IHL.84 The result of this 
recent development is “a reversal of the lex specialis rule: IHL 
with its greater tolerance of operational mistakes committed 
during the fog of war is cast aside, and human rights law, which 
arguably imposes a more exacting standard of care is selected as 
the principle legal framework for the imposition of liability.”85  

 
a. International Precedent  

  
The complementary nature of IHL and IHRL, as 

supported by the three emerging trends in international law, is 
gaining increasing foundation within international precedent, 
furthering the theory of a convergence of the law enforcement and 
wartime paradigms. 86  For example, the European Court of 
Human Rights has invoked a mixed paradigm theory for 
addressing armed response to terrorist activity. In Isayeva v. 
Russia,87 the court found that the Russian Military—in employing 
lethal force against Chechen rebels—was bound by the European 
Convention on Human Rights to undertake a stricter standard of 
care in making necessity and proportionality determinations than 
is required under IHL alone.88  The United Nations has also 
reinforced a mixed paradigm theory through the UN Human 
Rights Council’s Goldstone Report on Israel’s counterterrorism 

                                                
82 Id. 
83 See Legality of the Threat of Use of Nuclear Weapons (Advisory 

Opinion), ICJ rep. 226, ¶ 25 (1996); Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory (Advisory 
Opinion), ¶ 106 (2004); Democratic Republic of the Congo v. Uganda, ¶ 
216 (ICJ, 2005).  

84 Yuval Shany, Human Rights and Humanitarian Law as 
Competing Legal Paradigms for Fighting Terror, in INTERNATIONAL 
HUMANITARIAN LAW AND INTERNATIONAL HUMAN RIGHTS LAW 13, 24–25 
(Orna Ben-Naftali ed., 2011). 

85 Id. at 31. 
86 See Marko Milanovic, Norm Conflicts, International 

Humanitarian Law, and Human Rights Law, in INTERNATIONAL 
HUMANITARIAN LAW AND INTERNATIONAL HUMAN RIGHTS LAW, supra note 
82, at 95, 100–01 [hereinafter Milanovic, Norm Conflicts]; see also 
Human Rights in Armed Conflicts, Resolution XXIII adopted by the 
International Conference on Human Rights, Tehran (May 12, 1968); 
Respect for Human Rights in Armed Conflicts, Resolution 2444 (XXIII) of 
the United Nations General Assembly (December 19, 1968). 

87 App. No. 57950/00, European Court of Human Rights, (Feb. 24 
2005), available at http://www.unhcr.org/refworld/docid/4223422f6.html. 

88 Id. 
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operation in Gaza, key components of which relied on a mixed 
paradigm approach to the application of IHL.89 

 
Furthermore, the theory of IHRL as a gap-filler for IHL in 

armed conflict can be seen in the International Court of Justice’s 
(“ICJ”) advisory opinion on the threat or use of nuclear weapons. 
The ICJ found that, in armed conflict, IHL serves as the 
controlling standard by which to determine compliance with 
IHRL.90 Specifically, the court held that IHRL’s guarantee that 
individuals shall not be arbitrarily deprived of life 91  was 
appropriately assessed using the principles established in IHL.92 
The court went on, in its advisory opinion Legal Consequences of 
the Construction of a Wall in the Occupied Palestinian Territory 
(“Wall case”) to broaden this theory, asserting that unless IHRL 
provisions are specifically derogated from, such standards govern 
even in armed conflicts.93  

 
In addition to international jurisprudence, the 

commonalities between the IHRL and IHL treaty instruments 
themselves supports a mixed paradigm as is particularly clear 
with regard to the specific rights guaranteed by the separate legal 
regimes, such as the universal prohibition on torture94 Further 
evidencing a mixed paradigm theory is the fact that many IHRL 
treaties contain derogation clauses and even those that do not are 
widely understood to be derogable to a certain extent under 
exigent circumstances, often encompassing armed conflict.95 For 

                                                
89 Shany, supra note 82, at 30. The Goldstone Report is the product 

of a UN Human Rights Council fact finding mission into Israel’s and 
Hamas’ activities in the Gaza Strip in 2008, during which approximately 
1,300 Palestinians were killed and another 5,000 were wounded. Milena 
Sterio, The Gaza Strip: Israel, Its Foreign Policy, and the Goldstone 
Report, 43 CASE W. RES. J. INT'L L. 229, 230–31 (2010). 

90 Legality of the Threat or Use of Nuclear Weapons, Advisory 
opinion, 1996 I.C.J. 226; see also Human Rights in Armed Conflicts, 
Resolution XXIII adopted by the International Conference on Human 
Rights. Tehran, 12 May 1968; Respect for Human Rights in Armed 
Conflicts, Resolution 2444 (XXIII) of the United Nations General 
Assembly, 19 December 1968. 

91 See supra notes 48–51and accompanying text.  
92 Legality of the Threat or Use of Nuclear Weapons, Advisory 

opinion, 1996 I.C.J. 226 (discussing the IHL principles relevant to this 
analysis); see supra notes 26–33 and accompanying text.  

93 Advisory Opinion, 2004 I.C.J. 136, ¶ 106. Notably unhelpful, 
however, was the ICJ’s failure to provide any clear guidance on when on 
how such a complementary regime is to be applied in practice. See 
Milanovic, Norm Conflicts, supra note 84, at 99–100.  

94 See, e.g., Convention against Torture and other Cruel, Inhuman 
and Degrading Treatment or Punishment, art.2, Dec. 10, 1984, 1564 
U.N.T.S. 85 [hereinafter CAT] (prohibiting torture even in times of war). 

95 See Cordula Droege, The Interplay Between International 
Humanitarian Law and International Human Rights Law in Situations 
of Armed Conflict, 40 ISRAEL LAW REVIEW 310, 318–19 (2007); see, e.g., 
International Covenant on Civil and Political Rights art. 4, March 23, 
1976, 99 U.N.T.S. 171 [hereinafter ICCPR]; European Convention on 
Human Rights art. 15, Nov. 4, 1950, 213 U.N.T.S. 221 (formerly 
Convention for the Protection of Human Rights and Fundamental 
Freedoms) [hereinafter ECHR]; American Convention of Human Rights 
art. 27, Nov. 22, 1969, 1144 U.N.T.S. 124. Treaties which lack explicit 
derogation provisions may be derogable under certain exigent 
circumstances as determined by State practice and customary 
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example, Article 15 of the European Convention on Human Rights, 
Article 27 of the American Convention on Human Rights, and 
Article 2 of the Convention against Torture make express mention 
of “war” or “armed conflict” with respect to the derogability or 
non-derogability of certain rights guaranteed by the treaties.96 In 
contrast, Article 4 of the International Covenant on Civil and 
Political Rights, which contains the treaties derogation clause, 
makes no express mention of armed conflict. 97  Such silence, 
however, should not imply that the drafters intended that the 
ICCPR not apply in armed conflict as the drafting history 
indicates that there was contemplation that certain provisions of 
the covenant would in fact be applicable in armed conflicts.98 

 
b. Domestic Precedent  

 
The complementary nature of IHL and IHRL is also well 

founded in domestic law and state practice as evidenced by 
reliance in these forums on the three supporting emerging 
trends.99 The Israeli Supreme Court adopted the ICJ’s gap-filling 
rationale from the Wall case in its opinion in the Israeli Targeted 
Killing case,100 providing further evidence of the acceptance in 
domestic as well as international jurisprudence of the 
complementary role of IHRL during armed conflict.101 Specifically, 
the Israeli Supreme Court determined that even though IHL 
permits targeted killing, IHRL dictates that where you could 
arrest a person instead, you should.102  

 
Additionally, State practice in regard to the derogability of 

IHRL in times of armed conflict presupposes a common set of 
legal norms operating concurrently in IHL and IHRL and further 
supports the complementarity of IHL and IHRL. 103  While 

                                                                                                    
international law supported by the drafting history or State specific 
reservations to the treaties. See Droege, at 318-19. 

96 Droege, supra note 93, at 318; see also ECHR, supra note 93, at 
art. 15; American Convention on Human Rights, supra note 93, at art. 
27.  

97 Droege, supra note 93, at 318; see also ICCPR, supra note 93, at 
art. 4. In excluding to contemplate the possibility of derogation in armed 
conflict, the drafting parties sought to adhere to the dogmatic denial of 
the possibility of war prevalent following the adoption of the UN Charter. 
Droege, supra note 95, at 318–19.  

98 See Droege, supra note 93, at 319 (“For instance there was a 
conscious decision not to include the prohibition of non-discrimination on 
the ground of nationality into Article 4 because some States insisted that 
it was impossible to treat enemy aliens on the same basis as citizens 
during periods of armed conflict.”).  

99 See Milanovic, Norm Conflicts, supra note 84; see also Human 
Rights in Armed Conflicts, Resolution XXIII adopted by the International 
Conference on Human Rights, Tehran (May 12, 1968); Respect for 
Human Rights in Armed Conflicts, Resolution 2444 (XXIII) of the United 
Nations General Assembly (December 19, 1968). 

100 See supra notes 65–66 and accompanying text.  
101 See HCJ 769/02 The Public Committee against Torture in Israel 

v. The Government of Israel [2006] (ISR.) [hereinafter Public Committee 
Against Torture in Israel], available at 
http://www.haguejusticeportal.net/Docs/NLP/Israel/Targetted_Killings_S
upreme_Court_13-12-2006.pdf.; see also Shany, supra note 82, at 30. 

102 Public Committee Against Torture in Israel, supra note 99. 
103 See id.  
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procedurally, derogation generally requires an official 
proclamation of the state’s intention to derogate as well as 
notification to the other state parties to the treaty, states have 
generally not undertaken these measures when engaged in armed 
conflict and where states have chosen to derogate from certain 
provisions of the human rights treaties it is not always clear 
whether the state has done so on the grounds that there was an 
armed conflict.104 In these circumstances, there have even been 
instances in which states will deny the existence of an armed 
conflict and derogate instead under a law enforcement 
rationale.105 Accordingly, while many IHRL provisions may be 
derogable, states do not treat them as suspended by default 
during armed conflict, indicating a view at the domestic level that 
IHRL governs concurrently with IHL.106 

 
B. TARGETING ON A SLIDING SCALE UNDER THE MIXED 

PARADIGM THEORY 
 
It is not enough at the present time to simply conclude, 

however, that IHL and IHRL are complementary as confirmed by 
international and domestic precedent and state practice.107 For 
any framework of law to be legitimate, it must be clear and 
practicable, requiring definition of the boundaries of the 
framework’s application as well as guidance as to the implications 
of the framework’s applicability.108 

 
i. Extent to which Targeting is Limited under a 

Complementary Regime  
 
Under a sliding scale approach, the arbitrariness of the 

deprivation of life through direct targeting, which IHRL 
guarantees against would be determined by IHL principles.109 
Targeting decisions, then may be limited by the principles of IHL 
themselves, most likely necessity and humanity, as dictated by 
where the specific targeting determination falls on the scale 
between wartime and law enforcement paradigms.110 

 
ii. Continued Requirement of the Existence of and 

Nexus to Active Armed Conflict 
 
Of the factors to be considered when applying the sliding 

scale, first and foremost is whether there is an active armed 

                                                
104 See Droege, supra note 95, at 319. 
105 Id. at 320.  
106 See, e.g., CAT, supra note 94, art. 2 (prohibiting torture even in 

times of war). 
107 See Milanovic, Norm Conflicts, supra note 84, at 101.  
108 See generally JUTTA BRUNNÉE & STEPHEN J. TOOPE, LEGITIMACY 

AND LEGALITY IN INTERNATIONAL LAW (2010). 
109 See Legality of the Threat or Use of Nuclear Weapons, Advisory 

opinion, 1996 I.C.J. 226. This approach premises the application of 
specific provisions of IHRL on principles of IHL. Id.  

110 JEAN-MARIE HENCKAERTS & LOUISE DOSWALD-BECK, CUSTOMARY 
INTERNATIONAL HUMANITARIAN LAW, Vol. I, Ch. 5, 398 (ICRC, 2005), 
available at http://www.icrc.org/customary-ihl/eng/docs/v1; see also infra 
notes 126–27 and accompanying text; see also supra note 61 and 
accompanying text. 
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conflict to which the specific targeting event is connected. 111 
Allowing the application of IHL to justify the resort to lethal force 
completely unrelated to an armed conflict would undermine the 
most fundamental legal basis for the application of IHL. 112 
Furthermore, such a departure from the underlying objectives of 
human rights law would only serve to weaken its utility outside of 
armed conflict.113 

 
a. Geographic Scope of the Application of IHL 

and IHRL 
 
While IHL applies everywhere that armed conflict is 

taking place—meaning that IHL has no strict geographic 
boundaries—there is less consensus about the geographic scope of 
the application of IHRL.114 The sliding scale approach necessarily 
requires consideration for the geographic location of the proposed 
targeting in relation to the active armed conflict in order to 
address these concerns and to take into account the legal 
complications raised by targeting individuals physically located 
outside of the territory where the armed conflict is ongoing.115  

 
While armed conflicts need not be limited to a specific 

geographic scope, reading the existing IHL framework to permit 
targeted killings far from what could arguably be considered the 
“battlefield” has the potential to create a slippery-slope scenario 
reminiscent of the assassination policies of the cold war. 116 
Contrary to a “global battlefield” theory and its inherent 
vulnerability to abuse, these circumstances are more 
appropriately addressed with a hybrid approach relying on both 
IHL and IHRL based on a sliding scale balancing the relevant 
                                                

111 Shany, supra note 82, at 28. 
112 See Milanovic, Norm Conflicts, supra note 84, at 97–98.  
113 Id. at 97 (“For instance, allowing states to kill combatants or 

insurgents under human rights law without showing an absolute 
necessity to do so or to detain preventively during an armed conflict, 
might lead to allowing the state to do the same outside armed conflict, 
with one precedent leading to another, and then another, and yet 
another.”). 

114 Id. at 229–30. The U.S. holds that the International Covenant on 
Civil and Political Rights (ICCPR)—the main IHRL treaty to which the 
U.S. is a party—only applies within its own territory. See Initial Report 
of State Parties Due 1993: United States of America, UNITED NATIONS 
HUMAN RIGHTS COMMITTEE paras. 4, 8 (Aug. 24, 1994), available at 
http://www.state.gov/documents/organization/133836.pdf. Which would 
mean that while IHRL applies to detainees held on U.S. soil and 
theoretically if a conflict were occurring in American territory, but that 
actions undertaken by the U.S. in the middle-east or elsewhere are not 
constrained in any way by IHRL. See id. The EU, on the other hand, 
holds that States’ IHRL obligations extend wherever a country has a 
presence, making IHRL virtually applicable everywhere. See supra note 
48 and accompanying text.  

115 See Blum & Heyman, supra note 79, at 168. Such as U.S. drone 
strikes in Yemen, Pakistan, and Somalia. Id.  

116 See id. Some scholars embrace such a notion of a global 
battlefield, citing the war on terror as justification for the application of 
IHL anywhere in the world where Al-Qaeda or its associated forces are 
found. See Noam Lubell & Nathan Derejko, A Global Battlefield? Drones 
and the Geographical Scope of Armed Conflict, 11 J. Int’l Crim. Justice 
65, 76–88. A comprehensive discussion of the pitfalls of this theory is 
beyond the scope of this paper.  
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aspects of both the law enforcement paradigm and the wartime 
paradigm under the mixed paradigm theory.117 This scale allows 
the greatest degree of legality without requiring significant 
changes to the existing legal regimes, requiring that as the 
targeting moves further away from the traditional wartime 
paradigm, the use of lethal force becomes more limited by IHRL 
and less permissible under IHL.118 

 
b. Direct Participation in Hostilities  

 
Direct participation in hostilities is one of the most crucial 

issues in assessing the legality of targeted killings as the principle 
determines whether an individual, otherwise protected as a 
civilian by the GCIV and the APs may be targeted with lethal 
force. 119  While the DPH concept has come under significant 
criticism in the international legal community due to its failure to 
address the problem of “revolving door” fighters,120 the concept 
still bears substantial weight in the targeting debate. 

 
The ICRC’s interpretive guidance on direct participation 

in hostilities 121  proposes that use of lethal force must not 
necessarily be applied on a bipolar basis—under which either all 
force is permissible or no force is permissible—but must be 
utilized in a multipolar range based on the restraints imposed by 
IHL in NIACs when dealing with nontraditional belligerents.122 
While opponents of such an interpretation of IHL as applied to 
civilians directly participating in hostilities find the multipolar 
approach legally unfounded,123 such an approach allows the most 
flexibility in applying traditional IHL principles to modern 
                                                

117 Id. at 169. 
118 See id. at 170. The pure law enforcement model only permits 

lethal force where there is no other way to prevent significant harm. Id.  
119 See Convention (IV) relative to the Protection of Civilian Persons 

in Time of War, art. 3(1), Geneva, 12 Aug. 1949 [hereinafter GCIV]; 
Protocol Additional to the Geneva Conventions of 12 August 1949, and 
relating to the Protection of Victims of International Armed Conflicts 
(Protocol I), art. 51, §3, June 8, 1977 [hereinafter API]. 

120 Eric Talbot Jensen, Direct Participation in Hostilities: A Concept 
Broad Enough for Today’s Targeting Decisions, in NEW 
BATTLEFIELDS/OLD LAWS: CRITICAL DEBATES ON ASYMMETRIC WARFARE 85, 
95 (William C. Banks ed., 2011).  

121 See supra notes 52–62 and accompanying text. 
122 See NILS MELZER, INTERPRETIVE GUIDANCE ON THE NOTION OF 

DIRECT PARTICIPATION IN HOSTILITIES UNDER INTERNATIONAL 
HUMANITARIAN LAW, Part IX (ICRC, 2009); Maxwell, supra note 87, at 44. 
Hays Parks refers to this as an adoption of Pictet’s “use-of-force 
continuum,” based on the premise that “[h]umanity demands capture 
rather than wounds, and wounds rather than death; that non-combatants 
shall be spared as much as possible; that wounds shall be inflicted as 
lightly as circumstances permit, in order that the wounded may be 
healed as painlessly as possible; and that captivity shall be made as 
bearable as possible.” W. Hays Parks, Part IX of the ICRC "Direct 
Participation in Hostilities" Study: No Mandate, No Expertise, and 
Legally Incorrect, 42 N.Y.U. J. INT'L L. & POL. 769, 785 (2010).  

123 Parks, supra note 120, at 785. Hays Parks notes that this 
argument was largely rejected during the 1974–1975 diplomatic 
conference as inconsistent with the existing principles of IHL. Id. at 44–
45 (“[The ICRC Interpretive Guidance] resurrects and offers Pictet's 
unaccepted use-of-force continuum theory as if it were an internationally 
accepted, binding legal formula. It is neither.”). 
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asymmetrical warfare.124 Furthermore, the multipolar approach 
to DPH offers the most viable legal framework to preserve 
existing IHL in a way, which makes it adaptable to the broad 
range of challenges faced by many countries in combating global 
terrorism and lends itself to the sliding scale assessment of the 
legality of targeted killings.125 

 
iii. Practicability of a Complementary Regime under 

Israeli Precedent 
 
In the Israeli Targeted Killing case, the court found that 

under the governing principles of IHRL and IHL, a civilian 
directly participating in hostilities cannot be targeted with lethal 
force if less harmful means can be employed,126  an approach 
consistent with the mixed paradigm approach. 127  The Israeli 
opinion supports the sliding scale approach to the legality of 
targeted killings by allowing the targeted killing of terrorists in 
Gaza under the wartime paradigm while at the same time placing 
heightened constraints on such targeting activities consistent 
with a law enforcement paradigm with particular emphasis on a 
requirement of capture where feasible.128 Accordingly, the Israeli 
approach is entirely consistent with the increased restraints 
imposed on targeting decisions and can be used as a practical 
model for assessing the legality of targeting under such a 
model.129 The practical relevance of this approach as invoked by 
the Israeli Supreme Court is of particular significance as military 

                                                
124 Jensen, supra note 118, at 104–05. 
125 Jensen, supra note 118, at 105.  
126 Public Committee Against Torture in Israel, supra note 99; see 

also supra notes 68–69, 73–75 and accompanying text. It should be noted, 
however, that critics of the broad application of the Israeli opinion 
contend that the reasoning is limited to the narrow factual circumstances 
of the Israeli occupation. Parks, supra note 120, at 791–92 (2010) 
(“Carefully read, the court's decision was narrow in its scope of 
application in its consideration of the Israeli Defense Forces' [IDF] 
practice of (as termed by the Government of Israel) ‘the policy of targeted 
frustration of terrorism’ and (as termed by President (Emeritus) Aharon 
Barak in the court's opinion) ‘preventative strike’ against terrorist 
threats in the area in immediate proximity to Israel, and within the 
borders of Israel, from which terrorist attacks against Israeli civilians 
were planned, prepared, and launched.”). Parks argues that by holding 
that the Israeli Defense Force’s actions were part of an armed conflict, 
rather than law enforcement, the Israeli Supreme Court limited its 
ruling to military operations in areas “within or adjacent to” an operating 
State’s territory in the face of a continuous terrorist threat of the 
magnitude which Israel faced at the time. Id. Furthermore, Parks asserts 
that the Israeli Court’s acknowledgement that where there is a lacuna in 
IHL, the gap may be filled with applicable principles of IHRL, the court 
was not inherently concluding that such a gap does in fact exist. Id.  

Opponents of any application of the Israeli opinion in other contexts 
argue that the ruling can only be rationalized within the laws of 
belligerent occupation, which is inherently more amenable to capture and 
detention rather than automatic resort to lethal force. Maxwell, supra 
note 77, at 43. The Israeli opinion has also been used by critics of the 
application of IHRL generally in armed conflict in support of restraints 
imposes by military necessity itself on the use of lethal force in targeted 
killing. Melzer, supra note 120, at 399. 

127 See supra notes 87–88 and accompanying text.  
128 See Blum & Heyman, supra note 79, at 170. 
129 See id.  



CREIGHTON INTERNATIONAL  Vol. 5 
AND COMPARATIVE LAW JOURNAL 

 

20 

operations move towards the law enforcement end of the sliding 
scale and require more heightened restraints.130 

 
The Israeli Supreme Court’s criteria for targeting civilians 

taking a direct part in hostilities requires that: (1) the targeting 
authority have “thoroughly verified information regarding the 
identity and activity” of the target individual, imposing a heavy 
burden of proof on the State; (2) where less harmful means than 
lethal targeting can be employed, the targeting authority must 
attempt such means; and (3) following the lethal targeting of an 
individual, a “thorough and independent investigation must be 
conducted regarding the precision of the identification of the 
target and circumstances of the attack.131 

 
IV. IMPACT ON U.S. ACTIVITIES 
  

The recent legal developments in support of a sliding scale 
approach to the application of IHL and IHRL to targeting 
decisions under a mixed paradigm theory and their practical 
implementation with guidance from the Israeli context provide a 
framework for assessing current U.S. practice as well as guidance 
for shaping a U.S. targeting policy which is consistent with 
international law. Targeted killing by U.S. forces is not a new 
phenomenon, but the tactic fell out of favor as congressional 
findings in the mid-1970s brought to light the extent of the Nixon 
administration’s assassination plots against global political 
leaders.132 United States military involvement in Iraq and now in 
Afghanistan, as well as its anti-terrorism efforts globally, have 
prompted a resurgence of targeted killing as a mainstream 
practice and has thrust U.S. activities into the center of the 
international legal debate regarding the legality of such 
practices.133  

 
A. THE UNITED STATES’ INCREASING RELIANCE ON TARGETED 

KILLING POLICIES AND PRACTICES 
 
The Department of Defense (“DOD”) as well as the 

Central Intelligence Agency (“CIA”) have rapidly expanded their 
covert operations since 9/11, including significantly increasing the 
quantity and frequency of targeted killings, primarily carried out 
through “kill-or-capture” raids or unmanned aerial vehicle strikes 
(also known as drone strikes).134 Targeted killings are typically 
carried out under a policy of researching, tracking, and eventually 
killing individuals identified on the Joint Prioritized Effects List 
(“JPEL”). 135  The JPEL is a classified list of individuals 

                                                
130 See Melzer, supra note 120, at 80–81.  
131 The Public Committee against Torture in Israel, supra note 99, 

at ¶ 40. 
132 Colonel Mark “Max” Maxwell, Rebutting the Civilian 

Presumption: Playing Whack-A-Mole Without a Mallet?, in TARGETED 
KILLINGS: LAW AND MORALITY IN AN ASYMMETRICAL WORLD 31, 34 (Claire 
Finkelstein et al. eds., 2012).  

133 Philip Alston, The CIA and Targeted Killings Beyond Borders, 2 
HARV. NAT'L SEC. J. 283, 284–85 (2011).  

134 Id.  
135 Claire Finkelstein, Targeted Killing as Preemptive Action, in 

TARGETED KILLINGS: LAW AND MORALITY IN AN ASYMMETRICAL WORLD 156, 
160 (Claire Finkelstein et al. eds., 2012). The JPEL is updated weekly 
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determined to be targetable based on their importance to the 
opposing unprivileged belligerent force as well as the threat they 
pose to domestic interests.136  

 
The specifics of the targeted killing operations of both the 

CIA and the DOD, including the criteria for inclusion on the JPEL, 
are shielded from meaningful legal analysis by the level of 
confidentiality necessary to protect national security; and as a 
result, measuring either entity’s compliance with international 
legal obligations under international law is virtually infeasible.137 
Though recent publication of the Department of Justice (“DOJ”) 
“White Paper” on the legality of the targeted killing of Anwar Al-
Awlaki sheds some light on the executive branch’s legal premise 
for its targeting operations, 138  there remains insubstantial 
information regarding any established standards or guidelines for 
selection criteria, intelligence methods, planning considerations, 
and authorization channels, to allow effective oversight.139 

 
B. UNITED STATES TARGETING ACTIVITIES ON THE SLIDING 

SCALE OF A MIXED PARADIGM THEORY 
  

Even under a pure wartime paradigm—applying the 
principles of IHL exclusively—to the extent that U.S. targeting 
activities are directed at individuals who cannot be classified as 
directly participating in hostilities or maintaining a continuous 
combat function; the practice is illegal as a violation of the 
principle of distinction.140 The more difficult question, however, 
concerns individuals who qualify as legitimate military targets 
under IHL, but who could otherwise be brought under submission 

                                                                                                    
with intelligence from the National Directorate of Security and the CIA. 
Id. at 163. The agency then assigns a serial number and code name to 
each individual on the list. Id.  

136 Id. JPEL includes “bomb makers, commanders, financiers, 
people who coordinate the weapons transport and even [public relations] 
people.” Id. at 160–61.  

137 Alston, supra note 131, at 284. The congressionally mandated 
commission tasked with investigating 9/11 and the U.S. response 
“concluded in 2004 that the DOD should take ‘[l]ead responsibility for 
directing and executing paramilitary operations, whether clandestine or 
covert,’” recommending that legal authority be concentrated in a single 
entity. Id. at 284–85. This recommendation was partially premised on the 
commission’s recognition of the need to facilitate effective oversight in 
order to ensure compliance with domestic law. See id. at 285. Notably, 
neither the CIA nor the DOD operate with even close to the degree of 
accountability anticipated by the post-9/11 congressional mandate. Id.  

138 See generally U.S. DEPARTMENT OF JUSTICE WHITE PAPER: 
LAWFULNESS OF A LETHAL OPERATION DIRECTED AGAINST A U.S. CITIZEN 
WHO IS A SENIOR OPERATIONAL LEADER OF AL-QA’IDA OR AN ASSOCIATED 
FORCE [hereinafter White Paper], available at 
http://msnbcmedia.msn.com/i/msnbc/sections/news/020413_DOJ_White_P
aper.pdf. 

139 Kevin H. Govern, Operation Neptune Spear: Was Killing Osama 
Bin Laden a Legitimate Military Objective?, in TARGETED KILLINGS: LAW 
AND MORALITY IN AN ASYMMETRICAL WORLD, supra note 133 at 347, 357. 

140 Finkelstein, supra note 133, at 174. Though beyond the scope of 
this paper, such killings may arguably be justified under a “preemptive 
killing” theory as applied to a narrow set of circumstances. Govern, supra 
note 137, at 162. 
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without requiring greater expenditure of lives or resources.141 
However, current available information unfortunately fails to 
adequately address this question.142 

 
 Insofar as the White Paper avoids enumerating any 
additional limitations on the use of force where the targeting 
occurs far outside of the geographic scope of an armed conflict,143 
it is difficult to determine whether the practice complies with 
international law.144 The White Paper repeatedly acknowledges 
that a party to an armed conflict has a right to target individuals 
who are part of an enemy’s armed forces,145 but fails to address 
with any specificity whether and how the scope—geographic, 
temporal, or otherwise—of any specific targeting decision impacts 
the necessary legal analysis.146 
 
 The requirement that capture is not otherwise feasible147 
on its face certainly satisfies the legal requirements of a 
complementary regime under the mixed paradigm.148 The absence 
of specificity with regard to the process for assessing whether or 
not capture is feasible, however, makes imprudent a definitive 
determination regarding compliance with international law.149 
Accordingly, while current U.S. targeting practice appears mostly 
consistent with a mixed paradigm approach to the 
complementarity of IHL and IHRL, there are meaningful 
measures that can and should be taken to address the possible 
shortcomings.  
 
 
 
 
 

                                                
141 See JOINT SERVICE 

https://www.gov.uk/government/uploads/system/uploads/attachment_dat
a/file/27874/JSP3832004Edition.pdf (noting that the ICRC finds that 
military necessity permits only the type and degree of force that is 
required to achieve the military objective). 

142 See Alston, supra note 131, at 352–65.  
143 Asserting only the circumstances in which targeting would in 

fact be permissible outside of the geographic scope of the conflict. See 
White Paper, supra note 138, at 3–5.  

144 See supra notes 114–118 and accompanying text.  
145 White Paper, supra note 138, at 16. 
146 See Whie Paper, supra note 136, at 16. Admittedly, the paper is 

intended to focus only a narrow hypothetical circumstance—the targeting 
of a U.S. citizen deemed to be a member of Al-Qaeda and is therefore 
limited the factual circumstances directly at issue, but this leaves many 
questions to be answered regarding the legal basis for targeting in a 
variety of other circumstances such as: What legal analysis would apply 
where an individual is targeted based on status as an Al-Qaeda member 
as opposed to direct participation in hostilities constituting a continuous 
combat function or direct participation falling short of a continuous 
combat function?  

147 White Paper, supra note 136, at 1. 
148 See supra notes 109–30 and accompanying text.  
149 Gregory S. McNeal, Six Key Points Regarding the DOJ Targeted 

Killing White Paper, FORBES (Feb. 5, 2013, 3:40PM), 
http://www.forbes.com/sites/gregorymcneal/2013/02/05/six-key-points-
regarding-the-doj-targeted-killing-white-paper/.  
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C. PROPOSED FRAMEWORK FOR MAINTAINING LEGAL 
COMPLIANCE WITHIN A MIXED PARADIGM 

 
Where the U.S. targets individuals lawfully targetable 

under traditional IHL principles, 150  the U.S. must first and 
foremost improve its transparency to ensure accountability in its 
targeting practices consistent with a mixed paradigm.151 There 
can be no determination of meaningful compliance when all 
significant information regarding targeting criteria and practice, 
particularly with regard to the CIA’s targeting, remain 
classified.152 To this end, the U.S. should go beyond the broad 
rationale offered in the White Paper and more thoroughly 
explicate its legal basis for targeting specific categories of 
individuals as well as its decisions to kill rather than capture.153 
The U.S. should also make meaningful attempts to specify what 
procedural safeguards, if any, are in place to ensure continued 
compliance with international legal principles, particularly as 
targeting moves further away, either geographically or temporally, 
from the confines of an armed conflict.154 Substantively, to ensure 
compliance with the mixed paradigm of asymmetrical warfare, 
the U.S. should establish a comprehensive set of necessary 
criteria for targeting decisions, and for classifying individuals for 
placement on the JPEL, which allows decisions to be made along 
the sliding scale between the wartime and law enforcement 
models.155 
 
V. CONCLUSION 
  

While current U.S. targeting practice remains 
significantly cloaked in secrecy, given the information available 
and the appearance of the practices as evident through their 
effects, it seems that, while possibly not fully in compliance with 
the mixed paradigm regime of complementarity between IHL and 
IHRL, the U.S.’s activities are not as far outside of compliance as 

                                                
150 Insofar as U.S. practice in targeted killing includes individuals 

not classifiable as belligerents under traditional IHL principles, the 
practice can only be legally justifiable under an alternative legal theory 
such as a hybrid “preemptive killing” theory, which is outside of the scope 
of the analysis here. Finkelstein, supra note 133, at 178–79 (“In these 
cases . . . despite the fact that neither of the standard justifications of 
killing the enemy combatant under the laws of war, or self-defense 
against an imminent or immediate threat of serious bodily injury or 
death is applicable, I shall claim that the use of targeted killing as an 
instance of preemptive force renders the practice justifiable, subject to 
certain more restrictive conditions having to do with the apprehension of 
suspects and avoidance of collateral damage.”). 

151 Alston, supra note 131, at 352–65.  
152 U.N. General Assembly, Report of the Special Rapporteur on 

extrajudicial, summary or arbitrary executions, Philip Alston, ¶ 83, U.N. 
Doc. A/HRC/11/2/Add.5 (May 28, 2009). 

153 Id.  
154 Id. In an ideal world, this would include the post-facto review 

procedures for targeting decisions, which are intended to ensure the 
accuracy of the targeting entity’s legal and factual analysis, as well as the 
measures in place to address any shortcomings. Id.  

155 See Amos N. Guiora, The Importance of Criteria-Based 
Reasoning in Targeted Killing Decisions, in TARGETED KILLINGS: LAW AND 
MORALITY IN AN ASYMMETRICAL WORLD, supra note 133, at 305. 
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many would suggest.156 Ultimately, the U.S. should not need to 
compromise security in order to ensure that its practices are fully 
consistent with international law. The mixed paradigm approach 
allows a sliding scale application of the increased restraints 
imposed on lethal targeting. It permits less restraint where the 
circumstances meet more of the criteria for a wartime paradigm 
and only requires more restraint where the circumstances more 
closely relate to a law enforcement paradigm. This approach is 
consistent with current trends in IHL and IHRL, as indicated by 
customary international law and international precedent,157 and 
provides the greatest responsiveness to the current challenges 
posed by the asymmetrical nature of modern warfare.158 

 

                                                
156 See supra notes 140–47 and accompanying text. 
157 See supra notes 83–89 and accompanying text.  
158 See supra notes 8–13 and accompanying text.  
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THE PROSECUTION OF HUMAN 
RIGHTS ABUSES IN NEPAL: A 

HIMALAYAN PERSPECTIVE ON TRUTH 
AND RECONCILIATION 

 
FRANK GINSBACH 
 

“I see a beautiful city and a brilliant people rising from this abyss, 
and, in their struggles to be truly free, in their triumphs and defeats, 

through long years to come, I see the evil of this time and of the 
previous time of which this is the natural birth, gradually making 

expiation for itself and wearing out.” 
-Charles Dickens1 

 
I.  INTRODUCTION 
 
 On February 13, 1996, the Communist Party of Nepal 
(Maoist) (“Maoists”) launched coordinated attacks in five districts 
across Nepal, targeting police, wealthy business owners, and various 
members and institutions of the state as a means to begin a “people’s 
war.”2 The ensuing decade of conflict resulted in more than 13,000 
deaths, 1,300 disappearances, and numerous instances of torture at 
the hands of both Maoist rebels and the state’s security services.3 On 
November 21, 2006, the Maoists and a coalition of political parties 
known as the Seven Party Alliance (“SPA”) signed the Comprehensive 
Peace Agreement (“CPA”), signaling an end to the conflict and 
heralding the transition to a peaceful, inclusive government.4 Yet 
more than seven years after the signing of the CPA many of its 
promises remain unfulfilled, and the government’s attempt to 
implement a truth and reconciliation commission has been met with 
sharp rebuke by the nation’s highest court over its failure to ensure 
prosecution for serious human rights abuses.5 The government of 
Nepal should remain conscious of its duties under both Nepali and 
international law and implement legislation that criminalizes serious 
human rights abuses and follows through with prosecution.6 
 
 This Article proceeds in three sections. First, the Background 
section examines the complex and oscillating political history of 
modern Nepal to establish historical context for the ten-year conflict, 
the conflict itself, the international legal obligations of truth and 
                                                

1 CHARLES DICKENS, A TALE OF TWO CITIES 235 (Public Domain Books, 
2010) (1859). 

2 United Nations Office of the High Comm’r for Human Rights, Nepal 
Conflict Report 39 (October 2012), 
www.ohchr.org/Documents/Countries/NP/OHCHR_Nepal_Conflict_Report201
2.pdf.  

3 Id. at 36, 124. 
4 Tilak v. Pokharel & Somini Sengupta, Maoists Sign Peace Deal in 

Nepal, N.Y. TIMES (Nov. 22, 2006) 
http://www.nytimes.com/2006/11/22/world/asia/22nepal.html?_r=0.  

5 See infra notes 209-17.  
6 See infra note 218. 
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reconciliation commissions that attempt to offer some form of 
amnesty, and the truth and reconciliation commission ultimately 
found wanting by the Supreme Court.7 Next, the Article advances to 
the Argument that Nepal must prosecute individuals who have 
committed serious human rights violations under both Nepali and 
international law.8 The Article also argues that, far from risking 
further instability, effective prosecution of human rights abuses is a 
crucial means to ensure a stable government beyond the transitory 
period.9 Finally, the Article concludes with a brief synopsis of the 
Argument and calls on Nepali policymakers to act on their legal 
obligations.10 
 
II. BACKGROUND 
 
A. THE POLITICAL HISTORY OF MODERN NEPAL: THE HOUSE OF 

GORKHA AND THE SHAH DYNASTY; THE RANAS; A DECADE OF 
DEMOCRACY; THE PANCHAYAT SYSTEM 

 
  The civilizations comprising present-day Nepal have a long 
and distinguished history all their own.11 However, the advent of the 
modern Nepali state dates to the mid-eighteenth century: in 1744, 
Prithvi Narayan Shah of the House of Gorkha set forth on series of 
conquests carving out what became a new power in South Asia—the 
nascent kingdom of Nepal.12 He conquered the Kathmandu Valley, 
the heart of this empire, in 1769. 13  Surveying his geopolitical 
situation, Shah is said to have remarked: “This Kingdom is like a 
traul [yam] between two boulders. Great friendship should be 
maintained with the Chinese Empire. Friendship should also be 
maintained with the emperor beyond the southern seas.”14 Expecting 
several wars with Tibet, Nepal enjoyed relative insulation from the 
north because of the Himalayas.15 The “emperor beyond the southern 
seas” referred to the British Empire, which had established a firm 

                                                
7 See infra Part II. 
8 See infra notes 221-43. 
9 See infra notes 243-57. 
10 See infra Part IV. 
11 See, e.g., MICHEL PEISSEL, MUSTANG: THE FORBIDDEN KINGDOM: 

EXPLORING A LOST HIMALAYAN LAND (1967); Horst Brinkhaus, The Descent of 
the Nepalese Malla Dynasty as Reflected by Local Chroniclers, 111 JOURNAL 
OF THE AMERICAN ORIENTAL SOCIETY, 118-22 (1991); Donald A. 
Messerschmidt, The Thakali of Nepal: Historical Continuity and Socio-
Cultural Change, 29 ETHNOHISTORY, 265-80 (1982). 

12 Deepak Thapa, The Making of the Maoist Insurgency, in NEPAL IN 
TRANSITION: FROM PEOPLE’S WAR TO FRAGILE PEACE 37, 38 (Sebastian von 
Einsiedel, David M. Malone, & Suman Pradhan, eds., 2012). 

13 Susan Hangen, Creating a “New Nepal”: The Ethnic Dimension, 
EAST-WEST CENTER 77 (2007), 
http://www.eastwestcenter.org/sites/default/files/private/ps034.pdf. 

14 Rajeev Ranjan Chaturvedy, & David M. Malone, A Yam between 
Two Boulders: Nepal’s Foreign Policy Caught between India and China, in 
NEPAL IN TRANSITION: FROM PEOPLE’S WAR TO FRAGILE PEACE 287, 288 
(Sebastian von Einsiedel, David M. Malone, & Suman Pradhan, eds., 2012) 
(internal citations omitted). 

15 Id. at 290. 
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hold over much of India. 16  However, “great friendship” was not 
maintained, and seven decades after it began, the expansion of the 
House of Gorkha was checked by the British East India Company in 
1814.17 The boundaries drawn as a result of the war with the British 
coincide approximately with the borders of modern Nepal.18 
 
 Three decades of political intrigue followed until Prime 
Minister Jang Bahadur Rana took control of the state in 1846.19 He 
did this in a bloodbath that came to be known as the Kot Massacre, 
wherein young Rana killed off all of his political rivals.20 The Shah 
king was reduced to a ceremonial figurehead, and the position of 
prime minister became a hereditary role kept within the Rana 
family.21 What followed was 104 years of this resultant Rana regime, 
with strong prime ministers pledging superficial fealty to the king but 
in actuality exercising total political control over the kingdom.22  
 

Since their defeat by the British, the Shahs were relatively 
isolationist.23 By comparison, the Ranas looked outward with an eye 
towards building relations with neighboring British colonial 
officials.24 The timing of the Rana takeover was particularly apropos, 
as the East India Company was dissolved and the British government 
took direct control of British India in 1857 (the “British Raj”).25 The 
Ranas mitigated the threat of an expanding British Empire in the 
region by reaching an accommodation with the Crown: the British 
would be permitted extensive say over Nepali foreign policy in return 
for protection against foreign threats and autonomy over domestic 
matters.26 The patronage of the British became the cornerstone of the 
regime, and allowed the Ranas to amass personal fortunes.27 The 
corruption of the Ranas was infamous, and the treasury of the 
country became the personal account of the family.28 Yet the Ranas 
were also politically astute, and the mixture of isolation from the 
north and great power backing from the south allowed them to focus 
on stabilizing the still nascent kingdom they inherited from the 
Shahs. 29  They did so in a series of laws that increased and 
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institutionalized the existing social stratification of the Hindu elite, 
forcing them upon all subjects, Hindus and non-Hindus alike.30 

 
The legal approach of the Ranas was exemplified in the 

Muluki Ain, a civil code instituted in 1854 that sought to standardize 
what it meant to be “Nepali.”31 The code, a “Hindu ideological base 
[…] divided and ranked the entire population into a caste 
hierarchy.”32 Even ethnic groups which were never part of any caste 
system were forced into this population-wide ranking, and ordered 
according to practices the Ranas deemed to signify “purity” or 
“pollution” (such as consumption of alcohol or meat).33 These non-
Hindu ethnic groups usually found themselves somewhere in the 
middle.34  

 
Prior to the introduction of the Muluki Ain, Nepal had three 

regionally autonomous castes—the Parbatiya, the Newar, and the 
Terai peoples—as well as aforementioned non-Hindu ethnic groups.35 
The Rana regime’s national restructuring created a three-tiered caste 
system applicable to all Nepalese. Broadly speaking, it was as follows: 
at the top were the Bahuns and Chhetris of the Parbatiya, the so-
called hill Hindu elites.36 A second tier comprised the Tibeto-Burman 
tribes in the middle (including “Gurungs, Tamangs, Limbus, Rais and 
Sherpas, now self-defined as Adivasi Janajatis.”)37 The bottom tier 
encompassed the Dalits (the “untouchables”). 38  This nationalized 
caste system restructuring had very real consequences: the Bahuns 
and Chhetris were to reap the benefits of land reform measures that 
took much from the lower castes and redistributed it to the newly 
institutionalized elites.39 In addition to a national caste system, the 
Muluki Ain instituted Hinduism as the national religion and Nepali 
as the national language, policies that further favored the Bahuns 
and Chhetris.40 

 
The British Raj came to an end in 1947, and with it ended 

British patronage of the Rana regime.41  Without its great-power 
patron, the Ranas were quickly topped by an armed rebellion in 
1951. 42  King Tribhuvan came to power promising a democratic 
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constitution.43 An interim constitution was quickly established and 
called for constituent assembly elections.44 However, these elections 
were postponed, and amendments added concentrating royal power.45 
King Tribhuvan died in 1955, succeed by his son, Mahendra, who 
continued to concentrate royal power and ignore calls for a 
constituent assembly.46 He instead promulgated his own constitution 
a week before the first general elections for Parliament in 1959.47 
Shortly thereafter, in 1960 King Mahendra staged a coup, ending 
Nepal’s brief experiment with democracy.48  

 
In the place of democracy, King Mahendra implemented the 

Panchayat system, which derived its name from the from village 
councils—“panchayats.”49 King Mahendra claimed he would establish 
democracy based on the model of these panchayats.50 What resulted 
was an authoritarian monarchy with government based on party-less 
political assemblies at the local and national level.51 This Panchayat 
system was established in 1960 and formally enshrined in the new 
constitution in 1962.52 Like the Muluki Ain before it, the Panchayat 
system sought to define what it meant to be Nepali and in doing so 
created lasting social cleavages. 53  It promoted a “monocultural 
nationalism” based on four identifying factors: the Nepali language, 
the Hindu religion, the Daura Suruwal dress, and the Hill Hindu 
culture.54 It also stifled the nascent political campaigns begun in the 
1950s to establish rights for some of Nepal’s disparaged groups—
chiefly the Dalits, Janajatis, and Madhesis.55 These defining features 
once again prioritized the rights of the Hill Hindu elites and ensured 
that two-thirds of Nepal’s population—be it for linguistic, caste, 
ethnic, or religious reasons—could not identify with what it meant to 
be “Nepali.”56 

 
B. TWO DECADES OF TURBULENCE: DEMOCRATIC ELECTIONS; THE 

PEOPLE’S WAR; THE COMPREHENSIVE PEACE AGREEMENT; THE 
CONSTITUENT ASSEMBLY  

 
After three decades, popular resentment led to the overthrow 

of the Panchayat system—the 1990 People’s Movement (Jana 
Andolan) resulted in a new constitution and the establishment of 
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parliamentary government, albeit while retaining the monarchy.57 
Elections resulted in the Nepali Congress Party and the Communist 
Party of Nepal United Marxist-Leninist (CPN-UML) being the two 
dominant parties.58 Despite being free and fair, however, the elections 
failed to see tangible results for historically disenfranchised groups, 
such as Dalits, Janajatis, Madhesis, and women. 59  The 1990 
constitution contributed to the continued disenfranchisement by once 
more declaring Nepali the national language and Hinduism the 
national religion. The drafters of the constitution were aware of the 
demands being made by minority groups for a greater voice in the 
political process and for some redress on issues of caste, religion, 
ethnicity, and gender; however, they failed to incorporate anything of 
substance, viewing these issues as peripheral to the political 
process.60 

 
The constitution also maintained “highly centralized state 

structures” that contributed to the various political parties’ efforts to 
resist internal democratization.61 The structural deficiencies did not 
end there: the constitution instituted a first-past-the-post system, 
wherein the candidate in single-member districts receiving a plurality 
of votes is elected.62 The reasoning was such candidates will be more 
directly linked with their constituents and therefore subject to 
greater accountability.63 However, several factors thwarted this logic. 
First, the lack of internal democracy within the parties meant 
traditional elites continued to dominate positions of influence and 
power, and minorities continued to lack a meaningful voice in the 
political process.64 Second, discriminatory registration of voters was a 
widespread problem: proof of residence practices prevented many 
migrant workers from registering (a problem particularly felt by 
Dalits and Madhesis), lack of up to date voter lists, and the outright 
refusal of the Electoral Commission to register some parties 
representing minority groups.65 Efforts to impose some manner of 
proportional representation in the system as a means to curb the 
predisposed effects of first-past-the-post voting were successfully 
blocked by the main parties.66 

 
The embers of discontent continued to smolder, and in the 

years to come would spark an inferno that threatened to burn the 
kingdom down. In 1995, the Communist Party Nepal – Maoist 
(“Maoists”) launched their People’s War, a campaign of violence self-
described as fulfilling the People’s Movement of 1990.67 The Maoists 
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claimed to seek an end to caste-based and ethnic discrimination, as 
well as other forms of biased-justice from the Panchayat regime and 
its parliamentary successor.68 Their rights-laden rhetoric—appealing 
to the Universal Declaration on Human Rights and Geneva 
Convention, among others—failed to influence their own actions.69 
Serious human rights abuses—coercion, abduction, forced labor, 
extrajudicial killing, and the intentional targeting of civilians—were 
common practices.70 

 
The response to the Maoist insurgency was mixed—the state 

initially deployed the Nepali Police Force (“NPF”) as the means to 
contain the insurgency, which at that point was confined mostly to 
the rural hill regions.71 However, a number of crucial events occurred 
in 2001. The first was the massacre at the palace on June 1, when 
Crown Prince Dipendra killed nine members of the royal family, 
including King Birendra, and then himself.72 In the charged and 
uncertain hours immediately preceding the murder, the successor, 
King Gyanendra, deployed the Royal Nepalese Army (“RNA”) twice.73 
In contrast to his predecessor Birendra, King Gyanendra was viewed 
by many Nepalese as a man who wanted power for its own sake; his 
use of the RNA would reinforce this image and prove ominous 
foreshadowing.74  

 
Three months later, jihadist terrorists flew hijacked airplanes 

into the Twin Towers and the Pentagon, triggering a massive shift in 
global diplomatic and military efforts.75 India, the shadow on the 
borders of all Nepali foreign policy and most domestic policies, had 
until this point largely ignored the past five years of Maoist activity; 
however, motivated chiefly by their own concerns over Pakistan, 
India quickly allied with the United States in the Global War on 
Terror.76 The Maoists themselves attacked an RNA compound in 
November, a fundamental shift in strategy resulting in their 
classification by the United States as a terrorist organization in this 
new, post-9/11 realm.77 Against a complex diplomatic backdrop,78 the 
palace responded with their own strategic shift: where once the 
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insurgency was handled by solely the police forces, King Gyanendra 
now deployed the RNA as well as the NPF.79  

 
The Nepali government issued the Terrorist and Disruptive 

Activities (Control and Punishment) Ordinance (TADO), which 
authorized preventative detention and granted the RNA primary 
oversight of counterinsurgency operations.80 Human rights abuses 
increased, with both Maoist and RNA/police forces utilizing 
retaliatory rape and extrajudicial killings as part of a broader 
wartime strategy designed to off-balance the other side. 81  For 
example, in 2003 Maoist forces ambushed and killed Inspector-
General of the Armed Police Force Krishna Mohan Shrestha, his wife 
Nudup, and their bodyguard while the three were out on a morning 
walk, then immediately called for a ceasefire.82 In turn, that ceasefire 
soon ended with the RNA descending upon a Maoist gathering in 
Doramba and executing 19 suspected members.83 

 
King Gyanendra, already showing signs of growing 

authoritarianism, began a series of increasingly repressive and 
autocratic measures predicated on combating the Maoists. 84  He 
dissolved parliament in May of 2002, and shortly thereafter invoked 
Article 127 of the 1990 constitution to dismiss the elected government 
and suspend elections.85 In their place, he appointed a series of Prime 
Ministers from his own Nepali Congress (Democratic) Party—all of 
whom refused the Maoist demands for constituent assembly elections 
for the formation of a new constitution. 86  This demand for a 
constituent assembly dated back to September of 2001 at least and 
would become increasingly prominent in the years ahead.87 

 
The progressively autocratic nature of King Gyanendra’s rule 

coupled with mounting human rights abuses precipitated both 
domestic and international backlash. Human rights lawyers bravely 
risked detention and torture by seeking judicial redress of the 
situation, with hundreds of habeas corpus petitions filed before the 
Nepali Supreme Court.88  The leadership of many major political 
parties swept aside by Gyanendra also began expressing their 
criticisms of human rights abuses.89 At the same time, in June of 
2002, India granted the Maoists’ request to present their proposals to 
Indian leaders as, despite remaining officially opposed to the Maoist 
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insurgency, they began to doubt the possibility of Gyanendra’s 
strategy to defeat it.90 Further, the presence of United States security 
assistance forces in Nepal raised fears in New Delhi that China91 may 
seek to counterbalance the American presence.92 This combination of 
factors—Gyenandra’s repressive measures and risk of a growing 
Chinese influence—led many in New Delhi to seek some form of 
political accommodation to end the conflict.93 

 
Maoist representatives were allowed to present their 

proposals to Indian leadership on the condition they submit these 
proposals in writing, which they did. 94 This led to increasing contacts 
between the two and eventually provided a means for the Maoists to 
reach out to dispossessed political leaders in Kathmandu, with the 
Maoists declaring they were willing to join the democratic process if 
the mainstream parties would join Maoist demands for an end to the 
monarchy. 95  Most were not yet willing to forego the monarchy 
entirely, but in light of recent abuses saw the need to at least 
institute some means of curtailing the king’s powers.96  

 
Instead of seeking some manner of compromise, even with the 

domestic political parties, King Gyanendra continued to consolidate 
power in the monarchy and eliminate dissent, culminating in the 
February 1, 2005, coup wherein Gyanendra seized power by declaring 
a state of emergency and imprisoning many civil and political 
leaders.97 Gyanendra justified his actions on the need to suppress the 
insurgency: free from the constraints imposed on him by shared 
power, he could now deploy the RNA to its full capacity.98 He badly 
miscalculated, however, as his actions provided a lowest-common-
denominator around which the vast majority of domestic and 
international actors found consensus.99 
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Hundreds of complaints soon flooded in to various United 

Nations agencies by a diverse assortment of Nepali leaders, who also 
lobbied various foreign governments. 100  They found support from 
many sources, particularly amongst the United Nations’ 
humanitarian agencies and committees.101 Also joining the ranks of 
opposition to King Gyenandra were the United States and the United 
Kingdom, previously two major financers and supporters of the 
RNA.102 Even India, traditionally wary of a United Nations presence 
in Nepal, came to tacitly endorse the creation of an Office of the 
United Nations High Commissioner for Human Rights (OHCHR) in 
Nepal due to Gyanendra’s ill-advised coup and mounting human 
rights abuses (though India at this time still endorsed the institution 
of the monarchy, if not the monarch).103  

 
The United Nations reacted quickly, and on April 10, 2005, 

the OHCHR was established in Nepal.104 The OHCHR arrived with 
the overarching goals of reducing the culture of impunity, so deeply 
and firmly established in Nepal’s political history, and engaging in 
capacity building for protecting human rights.105 The OHCHR would 
come to provide logistical and financial assistance in efforts 
investigate human rights abuses, technical assistance in bringing 
abusers to trial, education on relevant aspects of international human 
rights law, and advice on implementing relevant legislation.106 While 
the OHCHR had their work cut out for them, there was an immediate, 
substantial drop in human rights violations by both Maoist forces and 
the RNA.107 In part, the pride of the RNA contributed to this—as 
longstanding participants in UN peacekeeping operations, the RNA 
risked losing its ability to contribute troops to future deployments if 
abuses were not curtailed.108 For their part, the Maoists saw they 
were on the cusp of receiving long-sought international legitimacy, 
and compliance with the OHCHR provided a means to do so.109  

 
Meanwhile, the Nepali political landscape was awash with 

activity. The authoritarian practices of King Gyanendra provided 
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common ground for the most prominent of Nepal’s disparate political 
parties to form the Seven Party Alliance (SPA).110 Joint discussions 
were held in India, and on November 22, 2005, the SPA and the 
Maoists published the results—the 12-Point Agreement. 111  This 
agreement found compromise by at once committing the SPA to a 
Constituent Assembly whilst committing the Maoists to democratic 
norms and values.112 Soon after, the SPA and Maoists furthered their 
joint efforts by engaging in a series of strikes and protests, which the 
public readily embraced, giving rise to the “Jana Andolan II.”113 On 
April 24, 2006, the culmination of the massive popular movement 
against the King eventually forced Gyanendra to announce a 
compromise wherein he recognized the sovereignty of Nepal was 
inherent in the people, endorsed the SPA’s proposals to resolve the 
conflict, and restored parliament.114 The newly restored government 
immediately began a series of talks with the Maoists that led to the 
signing of the Comprehensive Peace Agreement (CPA) on November 
21, 2006.115 The CPA signaled the end of a decade-long conflict that 
saw more than 13,000 dead and 1,300 disappeared persons.116 There 
were also many instances of torture throughout the conflict, with 
some victims still caught between a desire to seek justice and a fear of 
retribution at the hands of their tormentors.117  

 
The CPA committed the parties to implementing an interim 

constitution, assembly and government (inclusive of the Maoists), as 
well as deciding the future of the monarchy.118 This decision would 
occur in the first meeting of the long-sought Constituent Assembly, 
which was to be composed of members elected by June 2007.119 In 
December 2006, the interim constitution was drafted.120 The CPA, as 
well as the Interim Constitution, both contain commitments to 
establish a truth and reconciliation commission.121  
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In addition to its other provisions, the CPA attempted to allay 

the grievances of Nepal’s traditionally marginalized groups by 
declaring the state shall “eliminat[e] the current centralized and 
unitary form of the state in order to address problems related to 
women, Dalit, indigenous ethnic people, Madhesi, oppressed, 
neglected and minority communities and backward regions by ending 
discrimination based on caste, language, gender, culture, religion, 
and region.”122 However, implementation of such grand intentions 
proved difficult as the CPA lacked an overarching vision for Nepal’s 
future and was instead “a temporary convergence of interests.”123 
While this was conducive to ending the conflict and bringing the 
parties together, it was not a document capable of creating the 
bedrock for long-term stability.124 

 
The task of guiding Nepal’s transition and charting a course 

forward therefore fell to the Constituent Assembly, with elections 
scheduled a mere seven months after the signing of the CPA (the 
reason for such a rushed time table being that the Maoists and the 
SPA both believed early elections would favor themselves).125 This 
self-interested approach to elections would foreshadow much of the 
resulting political process: instead of prioritizing an over-arching 
representative scheme that would allay the concerns of marginalized 
groups and lay the foundation for effective state-building, rushed 
political settlements were reached reflecting the temporary, 
pragmatic calculations of the stakeholders.126 Minorities faced wide-
scale exclusion, as they lacked the time to garner the ten thousand 
signatures necessary to register a party, let alone actually adequately 
build those parties and field candidates.127 These barriers faced by 
perpetually marginalized groups resulted in nationwide strikes and 
outbursts of violence in the Terai region, forcing the elections back 
several times until they ultimately occurred in April 2008 after 
concessions were made regarding the proportional representation 
scheme and special exemptions to the quota system.128 Though the 
election was relatively calm, pre-election reports of violence with 
some 50 deaths were ignored by the Electoral Commission, 
reinforcing antagonism toward a culture of impunity in the mind of 
those dispossessed.129 
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The result of the April 2008 Constituent Assembly election 

was a sweeping victory for the Maoists, with a clear plurality at 38% 
of seats.130 Yet the rise of identity politics that resulted created 
fractures within the system even as the Constituent Assembly itself 
was to be a means of healing such rifts.131 While the Constituent 
Assembly was the most representative body in Nepal’s history, 
physical presence alone did not translate into political voice or 
participation. 132  High-caste, male leaders still helmed the major 
parties, and both seating and speaking times for members were based 
upon votes garnered coupled with internal party control.133 Major 
political issues were passed along party lines and with little input 
from marginalized groups and lacking broader public outreach.134 The 
federalism question Nepal is still faced with is representative of this, 
with the overarching focus on decentralization in a subsequent 
federal system suggesting an inability or lack of desire to deal with 
many of the social issues that have made Nepal so conflict prone in 
the first place. 135  Another difficult issue made more so by 
shortsighted self-interest was the establishment of a truth and 
reconciliation commission. 

 
C. TRUTH AND RECONCILIATION COMMISSIONS: THE 

INTERNATIONAL CONTEXT 
 
 When the parties signed the CPA, and later implemented the 
Interim Constitution, their commitment to a truth and reconciliation 
commission and affirmation to uphold human rights placed them in a 
position familiar to many other conflict-emergent states undergoing 
democratic transitions.136 Though each State’s truth commission is 
tailored to fit that State’s circumstances, such commissions 
nonetheless tend to share four common features:  
 

A truth commission focuses on the past. 
A truth commission does not concentrate on a specific 
event in the past but attempts to paint an overall 
picture of certain human rights violations over a 
period of time. A truth commission exists for a pre-
determined period of time and ceases to exist when its 
mandate ends, usually with the submission of a report 
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of its findings; and finally [a] truth commission is 
vested with certain authority.137 
 

While truth commissions are valuable means of helping societies 
recover from past human rights violations, their effectiveness 
depends upon the support they receive—both from those in power as 
well as from the broader public.138 Financial and temporal resources 
are important considerations also when designing an effective truth 
commission.139 However, the most important factor in determining 
the extent to which they can carry out their examination and 
exposition of the past is the legal power they are imbued with.140 
 
 This legal power need not be prosecutorial; indeed, the 
primary purpose of a truth commission is just that—establishing the 
truth of the past, the events that happened and the actors who took 
part.141 While truth commissions investigate human rights abuses 
criminalized both by international law as well as (usually) that 
State’s domestic law, actual prosecution of such abuses is still a 
function of the State’s judiciary working in tandem with the truth 
commission. 142  Truth commissions bring about justice not by 
punishing perpetrators but by providing explanations for what 
happened and recommendations for how to go forward as a society.143 
Truth commissions examine both the human rights abuses that 
occurred as well as the complex economic and social factors that led to 
their occurrence in the first place.144 By speaking truth to power and 
giving voice to the victims, they challenge cultures of impunity.145 
They also can be a means for providing compensation to victims or 
victims’ families.146 
 
 States emerging into a post-conflict environment often face a 
perceived choice between justice and stability.147 In the wake of years 
(if not decades) of conflict, newly-emergent regimes may fear to 
antagonize groups responsible for past abuses—particularly if those 
groups remain part of a power sharing agreement.148 For example, in 
the wake of “seventeen years of military rule,” the newly-emergent 
civilian government of Chile sought to address past human rights 
abuses committed under the Pinochet regime through the creation of 
a truth and reconciliation commission.149 However, General Pinochet 
still remained head of the country’s military, itself an institution 
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responsible for many of the human rights abuses.150 Time constraints 
also meant that only the most grievous infractions fell within the 
mandate of the commission, those resulting in death or documented 
disappearance. 151  Further, the commission lacked the power to 
subpoena witnesses and received little cooperation from military and 
police forces.152 The resulting, admittedly compromised, policy was 
“all the truth and as much justice as possible.”153 
 
 Despite these constraints, the commission did a laudatory job 
of fulfilling its role as a transitional justice mechanism. 154 
Constrained as it was in its ability to investigate and report on many 
of the individuals and groups responsible for human rights abuses, it 
instead focused a large part of its efforts on the effects of those abuses 
and the experiences of the victims.155 The commission advocated 
justice based on compensation to the victims rather than punishment 
for the perpetrators, as well as calling for structural reforms such as 
greater judicial independence and widespread human rights 
education for the police and military.156 The commission refrained 
from advocating for prosecutions based on a fear of the resulting 
instability such could trigger; many (including Pinochet himself) 
remained in powerful positions within the state.157 
 
 States fearing instability may even go so far as to implement 
amnesty provisions for particular acts or actions.158 Chile was one 
such country, though restraints faced by the commission when 
dealing with the military and police forces meant that many of those 
responsible never had the need to seek out such amnesty.159 South 
Africa most famously implemented a policy of “conditional amnesty” 
in the creation of its truth and reconciliation commission, owing to 
concerns that without some form of amnesty offered to the security 
forces it would be impossible to secure their cooperation in the 
transition to a peaceful democracy.160 East Timor granted a limited 
amnesty, though its circumstances are particularly unique: the 
Commission for Reception, Truth and Reconciliation in East Timor 
was a United Nations-mandated organization designed to address 
human rights violations during Indonesia’s rule of the country from 
1975-1999.161 Individualized amnesty was offered to individuals who 
were found to have committed “lower-level crimes” as a means to 
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have them return to their homes in the hope of better managing the 
transition to democratic rule. 162  However, in keeping with 
international law amnesty was not offered to those found to have 
committed a “serious criminal offence,” including “genocide, crimes 
against humanity, and war crimes; torture; and murder and sexual 
offenses.”163 This is a distinct difference from the South African model, 
which did not distinguish based on the seriousness of the crime in its 
amnesty provision.164 
 
 As exemplified by the East Timorese case, international law 
has substantial weight in State considerations when designing a 
truth and reconciliation commission. 165  State capitulation to 
violations so egregious that they belie any sense of rule of law 
represents an existential threat to the creation of a legitimate legal 
system, for the future is stymied and sabotaged in the name of 
present convenience and the foundations for post-transition state are 
weakened.166 In this way, retributive justice through prosecution of 
human rights abuses serves as a bulwark towards future abuses and 
shows that the new regime does not endorse impunity. 167  New 
regimes worry about stability during the transition, but the choice 
between stability and justice is a false one that reliance on 
international law solves.168 Prosecutions based on international law 
transform what may be seen as victor’s justice into legitimate 
expressions of the rule of law.169 Use of international law gives the 
newly emergent regime weight and credibility through the support of 
other States and international bodies.170 Further, international law 
does not force States to engage in zero-sum calculations; as in the 
case of East Timor, it allows for amnesty in certain instances for 
certain actions, which in turn allows the regime greater flexibility in 
the pursuit of justice during a transitory period.171 
 
 The Convention on the Prevention and Punishment of the 
Crime of Genocide172 and the Convention against Torture, and Other 
Cruel, Inhuman or Degrading Treatment or Punishment173 are two 
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treaty regimes to which most States are members and which mandate 
prosecution of those found in breach of them.174 Another important 
treaty regime is the International Covenant on Civil and Political 
Rights,175 a document which does not textually require States to 
punish those found to have breached its provisions but whose 
implementing and monitoring committee (the Human Rights 
Committee) has asserted that States must investigate “summary 
executions, torture, and unresolved disappearances; bring to justice 
those who are responsible; and provide compensation to victims” 
(emphasis added).176 Customary international law further provides 
similar sanction for violations of torture, extra-judicial killings, and 
importantly disappearances, all of which are jus cogens; as such, 
“punishment plays a necessary part in States' duty under customary 
law to ensure the rights to life, freedom from torture, and freedom 
from involuntary disappearance.”177  
 
 The duty to punish under international law can be mitigated 
in several instances.178 The core purpose of prosecuting violations of 
human rights abuses is twofold: to establish the effective rule of law, 
and to deter future transgressions.179 Accordingly, States need not 
prosecute all violations when doing so would prove beyond the 
capacities of their judiciaries; nor must they prosecute all violations 
when doing so would pose a very real and very imminent risk to 
national stability (though this is an exceedingly narrow exception, far 
narrower than States facing an uncertain future may wish to make 
it). 180  Related, States may derogate some of their duties under 
international law when a public emergency exists that “threatens the 
life of the nation.”181 Therefore, States may limit their retributive 
justice so as to alleviate some of the burden on their judiciaries and 
allay potential instability that may result, provided these 
prosecutorial limitations still ensure the twofold purposes of 
establishing rule of law and deterring future aggression.182 
 
D. TRUTH AND RECONCILIATION COMMISSIONS: THE NEPALI 

EXPERIENCE  
 
 When the Seven Party Alliance and the Maoists signed the 
Comprehensive Peace Agreement, one of the provisions they set forth 
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was the establishment of a truth and reconciliation commission.183 
Article 5.2.5 of the CPA specifically calls for: 
 

a High-level Truth and Reconciliation Commission in 
order to probe into those involved in serious violation 
of human rights and crime against humanity in 
course of the armed conflict for creating an 
atmosphere for reconciliation in the society.184 
 

Furthermore, there is no shortage of good intentions—the entirety of 
Article 7 of the CPA is an affirmation of the parties’ commitment to 
the 1948 Universal Declaration of Human Rights and International 
Humanitarian Laws.185 Of particular relevance, 7.3.1 states that no 
person shall be “subjected to torture or any other cruel, inhuman or 
degrading behaviour or punishment;” 7.3.2. states that no person 
shall be kept “under arbitrary or illegal detention” as well as 
committing the parties to make known the status of those persons 
disappeared or held captive. 186  The Interim Constitution makes 
similar promises; Article 33(s) mandates:  
 

[A] high-level Truth and Reconciliation Commission to 
investigate the facts about those persons involved in 
serious violations of human rights and crimes against 
humanity committed during the course of conflict, and 
to create an atmosphere of reconciliation in the 
society.187 

 
And as with the CPA, the Preamble asserts a full commitment to 
human rights.188 Article 24 sets forth the right to a fair trial before a 
competent judicial body with representation by legal practitioners.189 
Article 25 prohibits preventative detention except in cases of national 
emergency. 190  Finally, Article 26 prohibits physical and mental 
torture as well as cruel, inhuman, or degrading treatment.191  
 
 Supporters of the Truth and Reconciliation Commission 
welcomed these commitments, believing that the traditional justice 
system of Nepal was too narrow to address the diverse array of 
incidents that occurred during the conflict.192 Additionally, concerns 
arose the judiciary would not be capable of handling the immense 
task set before it. 193  Yet the promise of transitional justice 
mechanisms like the Truth and Reconciliation Commission was also 
used to justify far more self-serving initiatives: both the Royal 
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Nepalese Army and the Maoists have predicated their refusals to 
cooperate with investigations into human rights abuses on the 
grounds that such incidents would be dealt with by a yet-to-be-
implemented Truth and Reconciliation Commission.194 Many of these 
same individuals began to call for South African-style blanket 
amnesty as well, for much the same self-interested reasons.195 
 
 The bipartisan calls for amnesty, by both the Maoists and the 
RNA, grew as the Maoists began to see their efforts to radically 
reform the army stall and their political strength weaken.196 While 
the Maoists were concerned with obtaining amnesty for their cadres 
responsible for human rights abuses during the conflict, they were 
also interested in reforming the RNA to make it more inclusive—one 
such way was through prosecutions for wartime abuses.197 Human 
rights advocates similarly called for reform of the RNA, with an eye 
towards prosecutions for crimes committed during the conflict.198 As 
the Maoists attempts at reform proved unsuccessful, however, they 
diverged from the human rights advocates and came to adopt a more 
conciliatory approach to dealing with the RNA in the hopes of 
advancing their own interests through cooperation.199 One point of 
cooperation was their shared interest in obtaining amnesty for their 
respective members: the Maoists and the Nepali Congress Party came 
to an agreement regarding blanket amnesties, and human rights 
defenders were left holding the bag.200 
 
 This unifying pragmatism between the Maoists and Nepali 
Congress in the creation of The Commission on Investigation of 
Disappeared Persons, Truth and Reconciliation Ordinance 2069 
(2012), which was promulgated on March 14, 2013, by the president 
(as the Constituent Assembly had at that point been dissolved and 
fresh elections had yet to take place).201 Section 23 specifically deals 
with amnesty, granting the Commission the ability to recommend 
amnesty to the Government of Nepal if it believes such to be 
“reasonable.”202 Thereafter, this discretion is immediately qualified by 
§2, which directs the Commission not to recommend amnesty in the 
case of “serious crimes. . . including rape,” though ultimately leaving 
to the Commission’s discretion what, other than rape, is a serious 
crime.203 Section 25 then specifies the Commission “may” recommend 
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those not granted amnesty “for action.”204 Section 29 further insulates 
perpetrators from facing any meaningful consequences through 
procedures that specify how cases shall be filed: once the Attorney 
General has received a recommendation from the Commission to 
prosecute, the Attorney General shall investigate the case and 
ultimately decide whether to bring charges,205 provided he states a 
reason in instances wherein he decides not to pursue charges206 and 
the case is filed within 35 days of the decision to prosecute.207 Lastly, 
the Government of Nepal may itself direct the Attorney General to 
prosecute individuals provided notice is satisfied.208 
 

The superficial, self-serving nature of the amnesty provisions 
as well as the overarching crux of discretionary authority was 
patently apparent upon the ordinance’s issuance, leading one justice 
on the Nepali Supreme Court to enjoin it from going into effect barely 
two weeks later, on April 1, 2013.209 Justice Sushila Karki issued the 
order, suspending the ordinance on the grounds that the ordinance 
could violate the constitution by allowing the Commission to grant 
amnesties for serious crimes.210 This preliminary injunction lasted 
while the Court reviewed the legality of the Commission.211  

 
The review of the ordinance ultimately found it wanting, and 

on January 2, 2014, a Special Branch of the Supreme Court held the 
ordinance violated both Nepali and international law.212 By including 
acts of disappearances (some 1,300 at least) in the purview of the 
ordinance, the Court held the ordinance violated both international 
humanitarian law as well as Nepali constitutional law.213 The Court 
asserted that justice demands the state be subject to the law, else it 
will lose the support of the people and rule of law becomes 
meaningless.214 Nor can those challenging the state evade justice by 
arguing the greater good of their cause—bringing, preventing, or 
managing political change never justifies the commission of such 
grave criminal acts.215 Just as truth may not “be achieved through the 
nurturing of falsehood,” so too “justice may not be achieved through 
the way of crimes.”216 
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The Court went on to issue an order of mandamus directing 

the Nepali Government to establish a separate commission to either 
investigate disappearances or remedy the existing powers of the TRC 
so that those responsible for disappearances are not given amnesty.217 
Further, the Court took issue with the discretionary and ambiguous 
nature of Sections 25 and 29 of the ordinance, asserting such 
hindered the prospect of justice and need be remedied to satisfy 
Nepali constitutional requirements.218 The thirty-five day statute of 
limitations, because of its incredibly short duration for such serious 
crimes, was specifically singled out by the Court as threatening 
unjust results and fostering a culture of impunity. 219  The Court 
ordered the government to criminalize serious human rights 
violations committed during the conflict, to make sufficient 
reparations to victims or their families, to ensure the impartiality of 
any truth and reconciliation commission, and to implement measures 
for witness protection in the course of such a commission’s 
investigations.220 

 
III. ARGUMENT 
 
 Criminalization and prosecution of serious human rights 
abuses—genocide, crimes against humanity, war crimes, torture, 
murder, sexual offenses, and importantly disappearances— by the 
government of Nepal would fulfill the requirements of the CPA and 
Interim Constitution as well as the requirements of international law 
while strengthening domestic stability.221 The Nepali Supreme Court 
was correct in ruling the CPA’s attempt at a Truth and Reconciliation 
Commission was invalid because it granted amnesty both explicitly 
and implicitly (through its fundamentally discretionary nature) for 
violations of serious crimes, specifically forced disappearances.222 The 
government of Nepal may now either reform the existing commission 
or create a new, distinct commission to deal with disappearances.223 
Though the government has cited concerns of instability resulting 
from punishing those responsible for human rights abuses, adherence 
to both Nepali and international law in carrying out prosecutions for 
serious human rights abuses will vindicate victims as well as guide—
not disrupt—the state’s fragile transition.224 
 
 Nepal has a duty under international law to prosecute 
instances of forced disappearance.225 The International Covenant on 
Civil and Political Rights, to which Nepal acceded on May 14, 1991, 
does not expressly proscribe disappearances in the main body of the 
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text. 226  However, the Human Rights Committee, established to 
implement and monitor the Convention, has stated that States must 
investigate instances of forced disappearance and bring to justice 
those responsible.227 The Committee has also asserted States have a 
duty to pay compensation to the victims and ensure that such 
disappearances do not happen in the future.228 As a member of this 
treaty, Nepal has these duties. Moreover, customary international 
law would impose such a duty even if Nepal weren’t a member.229 
Under international law, forced disappearance is a jus cogens norm, 
and the Nepali Supreme Court’s interpretation of Nepal’s domestic 
laws and international obligations confirms the Nepali state evinces 
such a view.230 
 
 Besides the immediate issue of disappearances addressed by 
the Supreme Court, the ambiguous, discretionary nature of Nepal’s 
truth and reconciliation commission and its amnesty provision also 
violates international law by not ensuring the State carries out its 
duty to investigate and prosecute other serious crimes. 231  Nepal 
acceded to the Convention on the Prevention and Punishment of the 
Crime of Genocide and the Convention against Torture, and Other 
Cruel, Inhuman or Degrading Treatment or Punishment on January 
17, 1969 and May 14, 1991, respectively.232 The Convention against 
Torture, and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (Torture Convention) is particularly relevant to the 
Nepali context, as reports of torture at the hands of both the Maoists 
and the security forces have emerged.233 The Torture Convention 
prohibits any  
 

[A]ct by which severe pain or suffering, whether 
physical or mental, is intentionally inflicted on a 
person for such purposes as obtaining from him or a 
third person information or a confession, punishing 
him for an act he or a third person has committed or 
is suspected of having committed, or intimidating or 
coercing him or a third person, or for any reason 
based on discrimination of any kind, when such pain 
or suffering is inflicted by or at the instigation of or 
with the consent or acquiescence of a public official or 
other person acting in an official capacity. It does not 
include pain or suffering arising only from, inherent 
in or incidental to lawful sanctions.234 
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Further, the Torture Convention is clear that no exigent 

circumstances exist which permit derogation from this prohibition.235 
Nepal, as a member of this convention, is duty-bound to both 
criminalize torture and prosecute such violations when they are 
found to occur.236 

 
International law firmly places these crimes in the realm of 

jus cogens; Nepal as a member of the international community has a 
duty to investigate and punish transgressors.237 Although Nepal’s 
Commission on Investigation of Disappeared Persons, Truth and 
Reconciliation Ordinance 2069 (2012) directs the commission not to 
recommend amnesty for serious crimes, it imposes no corresponding 
duty to prosecute those violations on the Attorney General, instead 
leaving such a decision to the Attorney General’s discretion.238 While 
defenders of the commission may respond that such violations are so 
patently illegal as to make their prosecution obvious, it then begs the 
question why such patently illegal crimes are only given a thirty-five 
day statute of limitations to bring charges, following a 
recommendation.239 

 
 The added burden of increased prosecutions on Nepal’s 
judiciary is manageable –the Supreme Court’s own order directing 
the government to criminalize disappearances (and therefore see an 
increase in prosecutions) is evidence of the judiciary’s willingness and 
ability to handle it.240 This burden will be further alleviated once the 
commission is reformed to extend the unreasonably short thirty-five 
day statute of limitations as directed by the Supreme Court.241 Not 
only will this be in keeping with the Court’s order, it will also allow 
the State adequate time to gather the necessary evidence to ensure 
due process of law, and mitigate the possibility the State may need to 
drop charges in instances where the Attorney General cannot meet 
the thirty-five day deadline to file charges.242 Further, should the 
resultant amount of cases threaten to overwhelm the judiciary, the 
state may still fulfill its international obligations if it limits some 
cases, provided the limiting guidelines conform to the obligations of 
ensuring effective rule of law and deterring future instances of such 
human rights abuses.243 
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 Those responsible for crafting Nepal’s truth and reconciliation 
commission who advocate for blanket amnesty based on the threat of 
internal instability succumb to nomological desperation—Nepal’s 
political history has shown a process of subduction, wherein the old 
regime is subsumed in the rifts of its neglect even as the new is built 
atop it. 244  When the isolationist Shah dynasty was forced into 
submission by the Rana regime, it was the neglect to account for the 
power and possibility of the changing international system that had 
weakened it to such a vulnerable state.245 When the Ranas, in turn, 
fell to a popular revolt, it was their autocratic rule predicated on the 
suddenly anachronistic concept of a great-power patron that turned 
so much of the populace against them.246 The lack of sufficiently 
strong civil institutions doomed Nepal’s nascent experiment with 
democracy in the 1950s to subduction beneath a once-more dictatorial 
monarchy.247 The resultant Panchayat system’s authoritarian and 
exclusionary measures lit the fires of the Jana Andolan and inspired 
the establishment of parliamentary government following the fall of 
the Panchayat system. 248  Here as well, highly centralized state 
structures remained and perpetuated many of these same 
exclusionary ends even if they were felt through different means, and 
this popular indignation fueled ten years of conflict in which more 
than 13,000 died, 1,300 more disappeared, and yet untold numbers 
were subjected to torture.249  
 

Laplace’s demon can be overcome, however, if the State does 
not shirk from its duty under both Nepali and international law to 
bring to justice those who have inflicted lasting wounds on so many of 
the Nepali people.250 Nepal has not fully emerged from this turmoil, 
as the first Constitutional Assembly failed to deliver an actual 
constitution, and the situation remains delicate. 251  Yet far from 
intimidating those in power, the need to ensure an effective transition 
into a stable, just, and democratic state should galvanize parties 
across the political spectrum into action. 252  Shortsighted 
appeasement measures in the face of massive popular cries against 
impunity simply are not sustainable, as they neglect to account for 
the structural weakness such widespread anger can create, and far 
from stabilizing the state they are instead likely to trigger more 
manifestations of popular discontent.253 

 
 Implementation of a truth and reconciliation commission that 
truly gave voice to the victims and closure to victims’ families, that 
spoke truth to power, and that above all contributed towards 
preventing such human rights abuses from occurring again would 

                                                
244 See supra text accompanying notes 12-115. 
245 See supra text accompanying notes 23-26. 
246 See supra text accompanying notes 41-42. 
247 See supra text accompanying notes 44-48. 
248 See supra text accompanying note 57. 
249 See supra text accompanying notes 61-66. 
250 See supra text accompanying notes 166-71.  
251 See Robins, supra note 238. 
252 See supra text accompanying notes 166-71. 
253 See supra text accompanying notes 166-71.  
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help stabilize and strengthen the transitional Nepali state. 254  A 
crucial component of this is the criminalization and prosecution of 
serious human rights abuses that occurred during the ten years of 
conflict.255 Those prosecutions, in turn, must be based on, and carried 
out in accordance with, impartial legal rationale that accords both 
with Nepali constitutional requirements as well as with the twin 
requirements of international law: establishing effective rule of law 
and deterring future human rights abuses.256 Such unbiased exercise 
of retributive justice will strengthen and legitimize the nascent 
government, providing it with needed political capital to deal with 
other pressing domestic concerns (such as the divisive federalism 
question), and giving it greater standing on the international stage.257 
 
IV. CONCLUSION 
 
 Criminalization and prosecution of serious human rights 
abuses by the government of Nepal is necessary both to fulfill the 
legal obligations of the CPA and Interim Constitution as well as the 
requirements of international law, and at the same time is a means to 
strengthen domestic stability during the transitory period and 
beyond.258 The Supreme Court has already struck down one attempt 
by the government to shirk its responsibilities in this realm, and any 
subsequent attempt must account for both the constitutional and 
international obligations that States have when dealing with serious 
human rights violations.259 Prosecution of human rights abuses is 
important not only for moral and legal reasons, but for politically 
existential reasons as well.260 If Nepal is to fulfill the promise of the 
CPA and bring about a peaceful, inclusive, and stable form of 
government, it must destroy the culture of impunity that threatens to 
usurp the effective rule of law, and it must deter future violations of 
human rights.261 Criminalization and prosecution of serious human 
rights abuses are a necessary means to this ultimate end.262 
 
 The people of Nepal have been through much, and their 
continued fortitude, their continued striving towards inclusive 
democracy, and their continued quest for justice speak volumes of 
their national character and warrant the respect and admiration of 
the outside world. The truth and reconciliation commission with its 
concomitant part in the investigation and prosecution of human 
rights abuses is but a segment of a road that must be tread to arrive 
at a stable, inclusive constitutional structure. Other segments include 
the best means to ensure inclusivity, the proper balance in the 
proposed federal structure between states and the national 
government (as well as the boundaries of those states), and how the 

                                                
254 See supra text accompanying notes 166-71. 
255 See supra text accompanying notes 166-71. 
256 See generally Orentlicher, supra note 227, at 2598. 
257 Id. at 2549. 
258 See supra text accompanying notes 213-20. 
259 See Writ Petition No. 069-WS-0058, supra note 221, at 31.. 
260 Orentlicher, supra note 227, at 2542. 
261 Id. at 2598. 
262 See supra text accompanying notes 166-71. 
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rights of the individual are to be ensured. Yet these are hardly 
insurmountable, and the Nepali people have shown an ability and 
willingness to handle all issues that will need to be addressed. Of 
primary important to all of this is effective rule of law and a State 
that is seen as just and fair in the dispensation of it. This begins with 
a willingness to confront and punish those who have committed 
serious human rights abuses, no matter their power or status. In 
doing so, the State will demonstrate both to its people and to the 
international system that impunity shall not be condoned and justice 
shall be ensured. 
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A EUROPEAN APPROACH TO THE 

UNITED STATES CONSTITUTIONAL 
PRIVACY 

 
WM. BRUCE WRAY 
 
I. INTRODUCTION 
 

An intrinsic concept to a right to privacy was expressed in 
America at least as early as 1890, when Samuel Warren and Louis 
Brandeis wrote The Right to Privacy.1 In that article, they detail the 
evolution of the common-law doctrines from tangible property to 
intangible rights, based upon conditions “necessary or helpful to 
worldly prosperity.”2 Dealing specifically with a right of publication, 
Warren and Brandeis note that “[p]olitical, social, and economic 
changes entail the recognition of new rights, and the common law, in 
its eternal youth, grows to meet the demands of society.”3 In like form, 
the current change to political, societal, economic, and technological 
developments necessitate evolution of the constitutional right of 
privacy in the United States. However, there is no express right to 
privacy in the United States, and indeed, neither the Constitution nor 
the Bill of Rights included the terms “privacy” at all.4 Despite this, 
the Supreme Court has held an inherent right to privacy deriving 
from the First, Third, Fourth, Fifth, Ninth, and Fourteenth 
Amendments.5 

 
This article will discuss the recent revelations of the NSA’s 

Bulk Telephony Metadata Program, as well as the Prism Program, 
and the litigation that immediately preceded and followed as a result 
of those revelations.6 The article will then identify current United 
States Supreme Court precedent related to the Fourth Amendment 
prohibition against “unreasonable search and seizures.”7 The article 
will next contrast this approach with the expansive right to privacy 
constitutionally protected through various courts in Europe.8 Finally, 
this article will review the use and influence of foreign and 
international law on American constitutional issues and suggest the 
                                                

1 See Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 
HARV. L. REV. 193 (1890). 

2 Warren & Brandeis, supra note 1, at 197. 
3 Warren & Brandeis, supra note 1, at 193. 
4 See generally U.S. CONST. (containing no express right to privacy); 

Jean Slemmons Stratford & Juri Stratford, Data Protection and Privacy in 
the United States, IASSIST QUARTERLY, Fall 1998, 17 (stating the term 
“privacy” is not in the U.S. Constitution). 

5 See generally U.S. CONST., supra note 4; Slemmons Stratford & 
Stratford, supra note 4, at 17 (stating, despite the absence of the term 
“privacy” from the U.S. Constitution, the Supreme Court has found various 
privacy interests deriving from the First, Third, Fourth, Fifth, Ninth, and 
Fourteenth Amendments).  

6 See infra note 10-41 and accompanying text. 
7 See infra note 42-61 and accompanying text. 
8 See infra note 62-72 and accompanying text. 
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United States Supreme Court adapt the privacy standards, and the 
tests utilized to assess them, currently provided in European 
nations.9 
 
II. BACKGROUND 
 

On June 5, 2013, the Guardian newspaper published a copy of 
a court order issued by the Foreign Intelligence Surveillance Court 
(FISC) that directed Verizon Wireless to provide ongoing daily access 
to the National Security Agency (NSA) for all telephone call 
information, known as metadata, both foreign and domestic.10 This 
publication was the first among many revelations about the 
widespread collection, retention, and mining of data within America, 
affecting data from both domestic and foreign communications.11 
Beyond access to telephony metadata, the revelations also include 
details of the NSA’s Prism program, with claimed direct access to 
central Internet corporations, their servers, and the content they 
provide or receive from their users.12 These revelations led to several 
lawsuits alleging infringement of constitutionally protected interests, 
specifically the Fourth Amendment’s protection against 
“unreasonable search and seizure.”13 

 
In Clapper v. Amnesty International USA14, decided prior to 

the major revelations about domestic data collection, the United 
States Supreme Court held petitioner Amnesty International lacked 
the requisite Article III standing to bring suit because the alleged 
injury in fact was tied to an objectively reasonable likelihood that 
their communications would be acquired under 50 U.S.C. § 1881(a) at 
some point in the future, rather than a present injury.15 In Clapper, 
Amnesty International USA and others sued the Director of National 
Intelligence, the Director of the National Security Agency and Chief 
of the Central Security Service, and the Attorney General of the 
United States, presenting a facial challenge to the newly added 50 

                                                
9 See infra note 73-119 and accompanying text. 
10 Glenn Greenwald, NSA Collecting Phone Records of Millions of 

Verizon Customers Daily, THE GUARDIAN (June 5, 2013), 
http://www.theguardian.com/world/2013/jun/06/nsa-phone-records-verizon-
court-order. 

11 See The NSA Files, THE GUARDIAN, 
http://www.theguardian.com/world/the-nsa-files (last visited Mar. 2, 2014) 
(detailing a timeline of revelations and a comprehensive review of the NSA 
Files, their impact, and on-going news coverage). 

12 Glenn Greenwald & Ewen MacAskill, NSA Prism Program Taps in 
to User Data of Apple, Google and Others, THE GUARDIAN (June 5, 2013), 
http://www.theguardian.com/world/2013/jun/06/us-tech-giants-nsa-data 
(detailing internal training documents and slides for use and capabilities of 
the Prism program). 

13 See Klayman v. Obama, CV 13-0881 (RJL), 2013 WL 6598728, at *1, 
*1 n.2 (D.D.C. Dec. 16, 2013) (deciding a consolidated case and referencing 
additional cases across the country related to NSA surveillance); see also 
Clapper v. Amnesty Int’l USA, 133 S.Ct. 1138 (2013) (predating the recent 
revelations about the NSA’s domestic data collection programs). 

14 133 S.Ct. 1138 (2013). 
15 Clapper, 133 S.Ct. at 1143.  
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U.S.C. § 1881(a), a new provision within the Foreign Intelligence 
Surveillance Act that authorized surveillance targeting non-United 
States persons.16 The United States District Court for the Southern 
District of New York granted the Government’s motion for summary 
judgment, reasoning that the plaintiffs’ abstract fear that they would 
be under surveillance failed to satisfy Article III standing.17 After 
that opinion was reversed at the United Stated Court of Appeals for 
the Second Circuit, the United States Supreme Court granted 
certiorari to review the issue of Article III standing.18 The Court 
affirmed the District Court’s ruling that plaintiffs lacked Article III 
standing, finding that plaintiffs’ “theory of future injury is too 
speculative to satisfy the well-established requirement that 
threatened injury must be ‘certainly impending.’”19 The Court, finding 
the plaintiffs lacked Article III standing, never addressed the 
constitutionality of surveillance authorized under 50 U.S.C. § 
1881(a).20 

 
On June 6, 2013, one day after the Guardian’s articles release, 

the first of two suits was filed that resulted in a preliminary 
injunction granted in Klayman v. Obama.21 In Klayman, Klayman 
and four other plaintiffs brought two suits against both federal 
defendants, including agencies and individual executive officials, and 
private defendants, including telecommunications and Internet firms 
and their executives, alleging statutory and constitutional 
violations. 22  The United States District Court for the District of 
Columbia held in Klayman that plaintiffs’ had Article III standing, as 
Verizon customers, and had shown a likelihood of success on the 
merits that the NSA’s Bulk Telephony Metadata Program constituted 
a search under the Fourth Amendment, warranting a preliminary 
injunction.23 In reaching the constitutional issue, the District Court 
found that Congress had not satisfied the heightened showing to 
preclude judicial review of Klayman’s constitutional claim, as 
required under Webster v. Doe24, because it had not expressly barred 
judicial review of third party claims regarding 50 U.S.C. § 1861.25 The 

                                                
16 Amnesty Int'l USA v. McConnell, 646 F. Supp. 2d 633, 634-635 

(S.D.N.Y. 2009) (noting the Foreign Intelligence Surveillance Act (FISA), 
enacted in 1978, was amended in 2008 by the FISA Amendments Act (FAA), 
which added 50 U.S.C. § 1881(a), the center of the suit). 

17 McConnell, 646 F. Supp. 2d at 645. 
18 Clapper, 133 S.Ct. at 1146 (“because of the importance of the issue 

and the novel view of standing adopted by the Court of Appeals, we grant 
certiorari . . . and we now reverse”). 

19 Id. at 1143. 
20 Id. (“Respondents seek a declaration that § 1881a is unconstitutional, 

as well as an injunction against § 1881a-authorized surveillance. The 
question before us is whether respondents have Article III standing to seek 
this prospective relief”). 

21 See Klayman, 2013 WL 6598728 at *1; see also Greenwald, supra 
note 10 (revealing NSA bulk surveillance); see also Greenwald & MacAskill, 
supra note 12 (outlining timeline of revelations for NSA bulk surveillance).  

22 Klayman, 2013 WL 6598728, at *1. 
23 Id. at *2, *14-15. 
24 486 U.S. 592 (1998). 
25 Id. at *13-14. 
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District Court, however, found that Klayman’s statutory claims under 
the Administrative Procedure Act (APA) were bared from judicial 
review by implied Congressional intent in establishing a detailed 
procedure for judicial review.26  

 
The District Court in Klayman distinguished the United 

States Supreme Court case of Smith v. Maryland27, by finding that 
case’s analysis related to installation and use of a pen register to 
track a single phone number inapplicable to the present case.28 In 
contrast, the present case involved a longstanding relationship 
between the NSA and telecom companies, under the NSA’s Bulk 
Telephony Metadata Program, to “produce to the NSA on a daily 
basis electronic copies of call detail records, or telephony metadata.”29 
The District Court relied upon the recent Supreme Court decision in 
United States v. Jones30, which likewise distinguished United States 
v. Knotts,31 a prior Supreme Court decision.32 In Jones, the Supreme 
Court found that law enforcements use of a Global Position System 
(GPS) device placed on a vehicle to track its movements for nearly a 
month violated Jones’s reasonable expectation of privacy.33 The Court 
in Jones did this without disturbing the decision from Knotts that use 
of a tracking beeper, placed in a container delivered to Knotts and 
used to track that containers movements, did not constitute a search 
under the Fourth Amendment.34 The district court then contrasted 
the Smith decision based on the twenty-first century technology that 
now allows these records to be stored and analyzed for years, 
technologies that are “cheap in comparison to conventional 
surveillance techniques and, by design, proceed[] surreptitiously” and 
without the ordinary constraints on “abusive law enforcement 
practices: limited police…resources and community hostility.”35  

 
The district court in Klayman also concluded that the nature 

and quantity of information available from telephony metadata today 
far outstrips the limited information available to police when Smith 
was decided in 1979, based on the ubiquity of the phones and their 
expanded use by American citizens.36 Cell phones today function as 
multipurpose devices, including providing maps and directions, text 

                                                
26 Id. at *11-12; See also 50 U.S.C. § 1803 (designating the process by 

which district court and appellate court judges are assigned by the Chief 
Justice of the United States to the Foreign Intelligence Surveillance Court 
(FISC) and Foreign Intelligence Surveillance Court of Review (FISCR), two 
new courts created by the Foreign Intelligence Surveillance Act (FISA)). 

27 442 U.S. 735 (1979). 
28 Klayman, 2013 WL 6598728, at *18. 
29 Id. at *18-19 (citing to the Government brief’s description of the 

collection scheme). 
30 132 S.Ct. 945 (2012). 
31 460 U.S. 276 (1983). 
32 Klayman, 2013 WL 6598728, at *18-19. 
33 U.S. v. Jones, 132 S.Ct. 945, 949 (2012). 
34 Id. at 951-52 (distinguishing its decision from the court in Knotts, 

460 U.S. at 276 (1983)). 
35 Klayman, 2013 WL 6598728, at *20 (quoting Justice Sotomayor’s 

concurrence in Jones, 132 S.Ct. at 956). 
36 Id. 
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messaging, Internet access, and music players. 37  The scope of 
information available to the government now reveals an “entire 
mosaic” about a person,38 that “reflects a wealth of detail about her 
familial, political, professional, religious, and sexual associations,”39 
and that provides “a vibrant and constantly updating picture of the 
person’s life.”40 Based upon this analysis and presentation of the facts, 
the District Court found the NSA’s Bulk Telephony Metadata 
Program constituted a search under the Fourth Amendment.41 

 
A.  AMERICANS CONSTITUTIONAL PRIVACY DOCTRINES  

 
Modern United States Supreme Court precedent related to 

Fourth Amendment incursions begins with the 1967 case of Katz v. 
United States42, where the Court stated, “the Fourth Amendment 
protects people – and not simply ‘areas’ – against unreasonable 
search and seizures.”43 In Katz, the Court held that Katz’s reasonable 
expectations of privacy were violated 44  when Federal Bureau of 
Investigation (FBI) agents placed a listening device on the exterior of 
a public telephone booth from which Katz had placed calls and 
discussed illegal wagering information between Los Angeles and 
Boston and Miami. 45  Distinguishing prior cases tied to 
“constitutionally protected areas,” the Court noted that, “[w]hat a 
person knowingly exposes to the public, even in his own home or 
office, is not a subject of Fourth Amendment protection. . . . But what 
he seeks to preserve as private, even in an area accessible to the 
public, may be constitutionally protected.”46 The Court declined to 
restrict Fourth Amendment protection to purely tangible items or 
technical trespasses under local property law, but found that the 
“Government’s activities in electronically listening to and recording 
the petitioner’s words violated the privacy upon which he justifiably 
relied upon while using the telephone booth and thus constituted a 
‘search and seizure’ with the meaning of the Fourth Amendment.”47 

  
The United States Supreme Court later limited this personal 

protection against information when that information was given to a 
third party, such as bank deposit records 48  and telephone pen 
registries49, finding the petitioner “takes the risk, in revealing his 
affairs to another, that the information will be conveyed by that 
                                                

37 Id. 
38 Id. at *21. 
39 Id. at *21 (quoting Jones, 132 S.Ct. at 955 (Sotomayor, J., 

concurring)). 
40 Id. 
41 Id. at *22. 
42 389 U.S. 347 (1967). 
43 Katz, 389 U.S. at 353. 
44 Id. at 359 (“Because the surveillance here failed to meet [the] 

condition [of antecedent justification], and because it led to the petitioner’s 
conviction, the judgment must be reversed”). 

45 Id. at 349 (discussing facts of Katz). 
46 Id. at 351. 
47 Id. at 353. 
48 U.S. v. Miller, 425 U.S. 435 (1976). 
49 Smith v. Maryland, 442 U.S. 735 (1979). 
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person to the Government.”50 In United States v. Miller 51, the Court 
held that access by the Department of Alcohol, Tobacco, and Firearms 
(ATB) to bank records of accounts held by Miller52 did not constitute a 
violation of his Fourth Amendment rights.53 The Court reasoned that 
because “[a]ll of the documents obtained, including the financial 
statements and deposit slips, contain only information voluntarily 
conveyed to the bank and exposed to their employees in the ordinary 
course of business,” they lack an legitimate expectation of privacy.54  

 
Similarly, in Smith v. Maryland 55 , the United States 

Supreme Court held the installation, without a warrant, of a pen 
register against a suspects phone number56  did not constitute a 
violation of his Fourth Amendment rights.57 In Smith, the Court 
noted that the test identified in Katz was “whether the person 
invoking its protection can claim a ‘justifiable,’ a ‘reasonable,’ or a 
‘legitimate expectation of privacy’ that has been invaded by the 
government’s actions.” 58  The Court in Smith distinguished the 
listening device employed from Katz because the pen registers do not 
acquire the contents of the communications, as they only disclose the 
telephone numbers that have been dialed – “[n]either the purport of 
any communication between the caller and the recipient of the call, 
their identities, nor whether the call was even completed is disclosed 
by the pen register.”59 Based on the limited information disclosed by a 
pen register, the Court then isolated the constitutional claim to be 
whether Smith had a “legitimate expectation of privacy” in the 
numbers he dialed.60 Ultimately, the Court relied upon Miller in 
finding that Smith had assumed the risk that voluntarily conveying 
numerical information to the telephone company and exposing that 
information to their equipment, through the ordinary course of 
business, could result in its disclosure to the police.61 
 
B. THE EUROPEAN APPROACH TO THE RIGHT TO PRIVACY 

 
The right to privacy in Europe is based on a tacitly different 

approach.62 The Council of Europe, setup following the Second World 
War, outlined the European Convention for the Protection of Human 
Rights in 1950 that recognized the right to privacy as a fundamental 

                                                
50 Miller, 425 U.S. at 443. 
51 425 U.S. 435 (1976). 
52 Miller, 425 U.S. at 437-438 (detailing ATB access to bank records). 
53 Id. at 439-440 (holding “there is no intrusion into any area in which 

respondent had a protected Fourth Amendment interested.”). 
54 Id. at 442. 
55 442 U.S. 735 (1979). 
56 Smith, 442 U.S. at 737 (describing the actions taken by the police to 

collect this information). 
57 Id. at 745-746 (rendering the decision of the court). 
58 Id. at 740. 
59 Id. at 741 (quoting U.S. v. New York Tel. Co., 434 U.S. 159, 167 

(1977)). 
60 Id. at 742. 
61 Id. at 744. 
62 Slemmons Stratford & Stratford, supra note 4, at 19.  
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human right.63 Specifically, Article 8 of the European Convention on 
Human Rights outlines the express right to respect for private and 
family life as: 

 
1. Everyone has the right to respect for his private 
and family life, his home and his correspondence. 

2. There shall be no interference by a public authority 
with the exercise of this right except such as is in 
accordance with the law and is necessary in a 
democratic society in the interests of national security, 
public safety or the economic wellbeing of the country, 
for the prevention of disorder or crime, for the 
protection of health or morals, or for the protection of 
the rights and freedoms of others.64 

Additionally, the European Data Directive, adopted in 1995, 
and the General Data Protection Regulation, proposed in 2012 to 
supersede the Data Directive, both embody the principle that privacy 
is a fundamental human right.65 The European Court of Human 
Rights (ECHR) has applied this right to privacy to both public and 
private actors, and considers “any information about a person, no 
matter how banal or how widely known,” to be private so long as it is 
“systematically stored and collected.” 66 This right to privacy extends 
to public behavior, “if it is recorded and disseminated in a manner 
that could not have reasonably been anticipated by the individual 
concerned.”67 In assessing an interference with this right to privacy, 
the ECHR has defined a three-fold test for legality.68  

 
That three-fold test is: 
 
First, if the processing is done by a public authority or 
for a public purpose, it must be authorized by a law, 

                                                
63 Slemmons Stratford & Stratford, supra note 4, at 19.  
64 Convention for the Protection of Human Rights and Fundamental 

Freedoms, art. 8, Nov. 4, 1950, 213 U.N.T.S. 221, available at 
http://www.echr.coe.int/Documents/Convention_ENG.pdf. 

65 Julia M. Fromholz, The European Union Data Privacy Directive, 15 
BERKELEY TECH. L.J. 461, 462 (2000) (outlining a right to privacy as a 
fundamental human right); see Commission Proposal for the Regulation of 
the European Parliament and of the Council on the Protection of Individuals 
with Regard to the Processing of Personal Data and on the Free Movement of 
Such Data (General Data Protection Regulation), at 6-7, COM(2012) 11 final 
(Jan. 25, 2012), available at http://ec.europa.eu/justice/data-
protection/document/review2012/com_2012_11_en.pdf. 

66 Francesca Bignami, Constitutional Patriotism and the Right to 
Privacy: A Comparison of the European Court of Justice and the European 
Court of Human Rights, GWU Legal Studies Research Paper No. 2013-46, in 
NEW TECHNOLOGIES AND HUMAN RIGHTS 128, 136 (Thérèse Murphy ed., 2009), 
available at 
http://papers.ssrn.com/sol3/Delivery.cfm/SSRN_ID2233602_code810317.pdf?a
bstractid=2233602&mirid=1. 

67 Id. 
68  Id.  
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accessible to the public, with precise enough 
provisions to curb arbitrary government action and to 
put citizens on notice of possible incursions into their 
private sphere. Secondly, the purpose of the 
interference must be legitimate. Namely, the purpose 
must be related to one of the categories listed in 
Article 8. It must be “in the interests of national 
security, public safety or the economic well-being of 
the country, for the prevention of disorder or crime, 
for the protection of health or morals, or for the 
protection of the rights and freedoms of others. 

Thirdly, the interference with private life must be 
proportional. The proportionality inquiry generally 
consists of three distinct steps. Is there evidence the 
government action can achieve the stated purpose? Is 
the government action necessary for accomplishing 
the stated purpose or would alternative means 
accomplish the same purpose with a lesser burden on 
privacy rights? And even though there might be no 
alternative means for accomplishing the same 
purpose, is the burden on the right to privacy 
nonetheless intolerable, requiring the law to be 
withdrawn?69 

Governmental abuses of Europeans’ personal records 
experienced during the Second World War may in part explain the 
complacency of American law, as compared with European law, when 
faced with “massive governmental database on personal records.”70 
During the Second World War, Nazi forces attempted to utilize 
governmental files from census data to conscript specific citizens for 
the war effort, “underpin[ning] the law of information privacy in 
Europe today.”71 Preventing these abuses and the dangers of large-
scale governmental collection of personal information is the objective 
of European privacy law.72 

 
C. FOREIGN AND INTERNATIONAL INFLUENCES ON AMERICAN 

CONSTITUTIONAL UNDERSTANDING 
 
American courts long have utilized foreign and international 

law “as relevant but nonbinding sources,” dating back to early 
decision on the Eighth Amendment “cruel and unusual” 
punishments.73 The case of Wilkerson v. Utah74 in 1878 specifically 
considered death penalty practices “prevail[ing] in other countries,” in 

                                                
69  Id.  
70  Francesca Bignami, European versus American Liberty: a 

Comparative Privacy Analysis of Antiterrorism Data Mining, 48 B.C. L. Rev. 
609, 610 (2007). 

71  Id.  
72  Id.  
73 Vicki C. Jackson, Constitutional Comparisons: Convergence, 

Resistance, Engagement, 119 HARV. L. REV. 109, 109 (2005). 
74 99 U.S. 130 (1878). 
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finding death by shooting acceptable under the Eighth Amendment.75 
The Supreme Court continued this practice of referring to foreign law 
when assessing challenges involving “cruel and unusual” 
punishment. 76  In 2005, the Supreme Court decision of Roper v. 
Simmons 77  referenced “the overwhelming weight of international 
opinion against the juvenile death penalty,” noting that while not 
binding, it does provide “respected and significant confirmation for 
[the Court’s] determination.”78 Further, the Court stated, “[i]t does 
not lessen fidelity to the Constitution or pride in its origins to 
acknowledge that the express affirmation of certain fundamental 
rights by other nations and peoples underscores the centrality of 
those same rights within our own heritage of freedom.”79 

 
 Beyond death penalty cases, a number of opinions from 

Supreme Court Justices have referred to the United Nations Charter 
and the Universal Declaration of Human Rights.80 In Zemel v. Rusk81, 
the Court analyzed the requirements of due process implicit in the 
Secretary of State denying Zemel a passport to authorize travel to 
Cuba.82 In that decision, the Court noted the 81st Congress’ Senate 
Document quoting the Universal Declaration of Human Rights, 
Article 13, which covers travel with the country and a right to leave 
and return to the country. 83  Likewise, in Kennedy v. Mendoza-
Martinez 84 , the Court discussed the “drastic consequences of 
statelessness” and cited to numerous international sources, including 
the Universal Declaration of Human Rights, Article 15, which affirms 
the right of every individual to retain a nationality.85  

 
III. ARGUMENT 
 

The United States Court of Appeals for the District of 
Columbia, and ultimately the United States Supreme Court, should 
affirm the preliminary injunction granted in Klayman v. Obama, 
reaffirming a constitutional right of privacy in light of the evolving 
role of technology in American life and the systematic monitoring by 

                                                
75 Wilkerson, 99 U.S. at 134-135 (citing to “Simmons, Courts-Martial 

(5th ed.), sect. 645; Griffith, Military Law, 86;” additionally, considering 
Blackstone’s and Archibold’s Treatise based on English law). 

76 See Jackson, supra note 73, at 109-110 n.4, n.7 (outlining additional 
decisions listing both positive and negative references to foreign and 
international law). 

77 543 U.S. 551 (2005). 
78 Roper, 543 U.S. at 578. 
79 Id. 
80 Vicki C. Jackson, Transnational Discourse, Relational Authority, 

and the U.S. Court: Gender Equality, 37 LOY. L.A. L. REV. 271, 307 n.127 
(2003). 

81 381 U.S. 1 (1965). 
82 Zemel, 381 U.S.at 14. 
83 Id. at 14 n.13 (indicating Universal Declaration of Human Rights, 

Art. 13, as quoted in S. Doc. No. 123, 81st Cong., 1st Sess., p. 1157); see 
Universal Declaration of Human Rights, art. 13, G.A. Res. 217 (III) A, U.N. 
Doc. A/RES/217(III) (Dec. 10, 1948). 

84 372 U.S. 144 (1963). 
85 Mendoza-Martinez, 372 U.S. at 162 n.16. 
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the United States government of its own citizens, and should adapt 
the three-fold test from the European Court of Human Rights when 
evaluation governmental information collection.  

 
A. CURRENT CONSTITUTIONAL PRIVACY AS APPLIED TO KLAYMAN 

 
At present, the United States Supreme Court precedent 

defines any expectation of privacy that is protected by Constitutional 
constraints. 86  In Katz v. United States87 , the Court stated, “the 
Fourth Amendment protects people – and not simply ‘areas’ – against 
unreasonable search and seizures.” 88  The Court has limited this 
personal protection against information given to a third party, such 
as bank deposit records89 and telephone pen registries90, finding the 
petitioner “takes the risk, in revealing his affairs to another, that the 
information will be conveyed by that person to the Government.”91 In 
Clapper v. Amnesty International USA 92 , decided prior to the 
revelations of NSA data collection, 93  the Court was faced with 
surveillance activities under the Foreign Intelligence Surveillance Act 
(FISA), 50 U.S.C. § 1881(a), but declined to reach the 
constitutionality issue by finding the respondents lacked Article III 
standing based on the mere possibility of future injury.94  

 
The United States District Court for the District of Colombia 

in Klayman v. Obama 95 , addressing the lack of concrete and 
particular injury from Clapper, found the Klayman plaintiffs had 
Article III standing because “as Verizon customers, [the plaintiffs] 
telephony metadata has been collected for the last several years (and 
stored for the last five) and will continue to be collected barring 
judicial or legislative intervention.”96 In ruling the District Court had 
jurisdiction to hear the constitutional claims, despite having no 
authority to review the APA claims, the District Court stated that 
Congress “may not hang a cloak of secrecy over the Constitution,” 
despite Congressional intent “for the conduct to remain secret by 
operation of the design of its statutory scheme.”97 Thereafter, the 
District Court next considered the requested preliminary injunction 

                                                
86 See U.S. CONST., supra note 4.; Slemmons Stratford & Stratford, 

supra note 4, at 17 (stating the term “privacy” is not in the U.S. Constitution 
but that the Supreme Court has found various privacy interests deriving 
from the First, Third, Fourth, Fifth, Ninth, and Fourteenth Amendments). 

87 389 U.S. 347 (1967). 
88 Katz, 389 U.S. at 353. 
89 Miller, 425 U.S. at 437. 
90 Smith, 442 U.S. at 735. 
91 See Miller, 425 U.S. at 443. 
92 133 U.S. 1138 (2013). 
93 The revelations of widespread data collection of domestic and foreign 

telephony metadata occurred on June 6, 2013, whereas the Clapper decision 
was rendered on February 26, 2013. Compare Greenwald, supra note 10, with 
Clapper v. Amnesty International USA, 133 U.S. 1138 at 1143 (2013). 

94 Clapper, 133 S.Ct. at 1143. 
95 CV 13-0881 (RJL), 2013 WL 6598728, at *1 (D.D.C. Dec. 16, 2013). 
96 Klayman, CV 13-0881 (RJL), 2013 WL 6598728, at *1, *15 (D.D.C. 

Dec. 16, 2013). 
97 Klayman, 2013 WL 6598728, at *14. 
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barring records collection under 50 U.S.C. § 1861.98 The District 
Court in Klayman analogized that “the almost-Orwellian technology” 
used by the Government to store and analyze phone metadata for 
every telephone user in the United States was “unlike anything that 
could have been conceived in 1979.”99  

 
Justice Sotomayor’s concurrence in United States v. Jones100 

was heavily relied upon by the District Court in Klayman, yet Justice 
Sotomayor went further, stating: 

 
Awareness that the Government may be watching chills 
associational and expressive freedoms. And the Government’s 
unrestrained power to assemble data that reveal private 
aspects of identity is susceptible to abuse. The net result is 
that GPS monitoring—by making available at a relatively low 
cost such a substantial quantum of intimate information 
about any person whom the Government, in its unfettered 
discretion, chooses to track—may “alter the relationship 
between citizen and government in a way that is inimical to 
democratic society.”101 

Justice Sotomayor’s concurrence further suggests that the 
Court may need to reconsider the premise that “an individual has no 
reasonable expectation of privacy in information voluntarily disclosed 
to third parties,”102 finding that approach ill-suited in the digital age. 
Justice Marshall, dissenting thirty-four years ago in Smith v. 
Maryland 103 , stated that “[p]rivacy is not a discrete commodity, 
possessed absolutely or not at all.”104 Noting that “unless a person is 
prepared to forgo use of what for many has become a personal or 
professional necessity, he cannot help but accept the risk of 
surveillance,” Justice Marshall would instead apply the reasonable 
expectation of privacy from Katz based on the risks an individual 
“should be forced to assume in a free and open society.”105  
 
B. THE EUROPEAN APPROACH TO THE RIGHT TO PRIVACY 

 
The approach outlined by Justice Marshall, and echoed by 

Justice Sotomayor, resonate with the European approach to the right 
to privacy. The United States, which lacks a broadly defined 
constitutional approach constraining government collection, has 
instead only targeted legislative policies at subject-specific 

                                                
98 Id. at *5-6 (accepting, for purpose of the preliminary injunction 

analysis, the Government’s description of records collection under 50 U.S.C. § 
1861). 

99 Id. at *20. 
100 132 S.Ct. 945 (2012). 
101 Jones, 132 S.Ct. at 956 (Sotomayor, J., concurring) (quoting United 

States v. Cuevas-Perez, 640 F.3d 272, 285 (7th Cir. 2011) (Flaum, J., 
concurring)). 

102 Id. at 957. 
103 442 U.S. 735 (1979). 
104 Smith, 442 U.S. at 749 (Marshall, J., dissenting). 
105 Id. at 750. 
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information held by private entities. 106  In stark contrast, the 
European approach has outlined “a set of rights and principle for the 
treatment of personal data, without regard to whether the data is 
held in the public or private sector.” 107 This European approach 
recognizes that “[e]ven in a world in which, thanks to technology, 
acquiring knowledge about others is virtually effortless, personal 
autonomy must be respected.”108  

 
Under European law, a governmental data-mining regime 

similar to the NSA’s would be illegal, failing both procedural and 
substantive privacy guarantees. 109  Procedurally, an independent 
governmental agency would be charged with oversight and 
enforcement powers to ensure the privacy ramifications of the 
government initiative are fully debated and widely understood, and to 
assist in detecting and remedying privacy violations.110 Substantively, 
data could only be collected to a more narrow purpose and retained 
for limited duration, as opposed to the five-year window available to 
the NSA.111 Furthermore, under national data protection regimes, 
using Germany as an example, there must be “imminent and specific 
endangerment” of a serious offence before any data-mining could 
occur.112 Beyond these safeguards, European law includes a right of 
access for an individual to review their information for factual 
correctness and to ensure compliance with the guarantees of privacy 
law.113 

 
The German Constitutional Court applied these principles in 

2006, after German police forces had compiled common terrorist 
profiles from various data sources following the September 11th 
attacks in New York City.114 In assessing the proportionality of this 
legally sanctioned data-mining, the Constitutional Court found a 
legitimate national security purpose and that data-mining was a 
suitable and necessary means to obtain that goal, but determined the 
program was still unconstitutional because the burden on the right of 
informational self-determination was not proportionate to the public 
ends pursued.115 Specifically, absent actual facts demonstrating an 
“imminent and specific endangerment” of a terrorist attack, general 
fear of terrorism in the wake of September 11th did not justify this 
intrusion upon the privacy right.116 The program could not stand in 
light of the established right to privacy.117 

 

                                                
106 Slemmons Stratford & Stratford, supra note 4, at 17. 
107 Id.  
108 Bignami, supra note 66, at 138. 
109 Bignami, supra note 70, at 635. 
110 Id. 
111 Id. 
112 Id. at 636. 
113 Id. 
114 Id. at 653-654. 
115 Id. at 654. 
116 Id. at 654-655. 
117 Id. 
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C. APPLICABILITY OF EUROPEAN LAW IN UNDERSTANDING 
CONSTITUTIONAL PRIVACY 
 
Following the Second World War, human rights-based 

constitutionalism has resulted in a growth of applicable international 
human rights law, with “more tribunals issuing reasoned 
constitutional decisions.” 118  Given this growth of deliberate 
international discourse on human rights, and that “cautious 
comparativism within this framework is consistent with past 
interpretive practices,”119 United States courts should look to and 
adapt the three-fold test from the European Court of Human Rights 
when evaluation governmental information collection, and therefore 
should affirm the preliminary injunction granted by the district court 
in Klayman. 
 
IV. CONCLUSION 

 
This article discusses the revelations from the NSA’ Bulk 

Telephony Metadata Program and the Prism Program, as well as the 
litigation that immediately preceded and followed these 
revelations.120 The article then reviewed the current United States 
Supreme Court precedent related to the Fourth Amendment 
prohibition against “unreasonable search and seizures,”121 The article 
next contrasts this approach with the European approach to the right 
to privacy, with illustrative cases where it has been constitutionally 
protected through various courts in Europe.122 Finally, this article 
reviews the use and influence of foreign and international law on 
American constitutional issues and suggests the United States 
Supreme Court adapt the privacy standards, and the three-fold tests 
utilized to assess infringement of those privacy rights, as currently 
provided in European nations.123 

 
Article 12 of the 1948 Universal Declaration of Human Rights 

states, “No one shall be subjected to arbitrary interference with his 
privacy, family, home or correspondence, nor to attacks upon his 
honour and reputation. Everyone has the right to the protection of 
the law against such interference or attacks.”124 This express right to 
the protection of the law should be extended by the United States 
Supreme Court to curb large-scale data gathering by the United 
States Government against its own citizens. By adapting the broad 
approach to the right to privacy enforced throughout Europe, and 
affirming the wisdom of Justices Marshall and Sotomayor, the United 
States Supreme Court should affirm the preliminary injunction 
granted in Klayman v. Obama. 
 
                                                

118 Jackson, supra note 73, at 111.  
119 Id. at 128. 
120 See supra note 10-41 and accompanying text. 
121 See supra note 42-62 and accompanying text. 
122 See supra note 63-72 and accompanying text. 
123 See supra note 73-119 and accompanying text. 
124 Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. 

Doc. A/RES/217(III) (Dec. 10, 1948).  


